The BANK 


BUSINESS ADMINISTRATION 


LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoLuME 70 NOVEMBER, 1953 NuMBER 11 


New Law on Federal Deposit Insurance Assessments 


Banking Statute Providing for Selection of Appraiser by 
Parties to a Merger Held Constitutional 


Depositary Bank Not -Liable When Government Employee 
Embezzles Funds on Deposit 


Applicable Law Prevents Recovery of Allegedly Usurious Loan 
Payments 


Payee of Deceased Maker’s Check May Collect from Estate 
Without Proving Underlying Obligation 


Maker’s Estate-Liable for Attorney’s Fee 


A Note Complete on Its Face Found Not’ Payable for Lack of 
Consideration 643 


TRUST DECISIONS 
TAX DECISIONS 


For complete table of contents see page tt 


BANKERS PUBLISHING COMPANY, 465 Main St., Cambridge, Mass. 









ARE YOU LOOKING TOWARDS PERU... ? 


The promotion of Peruvian foreign trade has been one 
of the main objects of our bank ever since its founda- 
tion over 60 years ago. If you are interested in doing 
business in Peru a letter addressed to us will assure you 
our friendly co-operation. 


BANCO DE CREDITO DEL PERU 


Head Office - - LIMA 
72 Offices Throughout the Country 


CAPITAL - S/.60,000,000.00 
SURPLUS - 8/.55,925,356.01 










‘Peru's Oldest National Commercial Bank” 





Banking Law Journal Digest 
(Fifth Edition) 
With the 1952 Cumulative Supplement 








Annual Cumulative Pocket Supplements 
Continually Down to Date 








10,000 Digests of Banking Decisions—Arranged for 
Quick Reference—Complete Table of Cases—150 
Main Headings — 1,618 Sections — 1,000 Pages — 
Fabrikoid Binding—Price $10.00 Including Supplement 





The Banking Law Journal, 465 Main Street, Cambridge, Mass. 








The 12 titles — 
- How To — In Banking As N OW Read y sone 


. Employee Opportunities In Pub- 
lie Relations. 


+ How To Dicews Benking tn the com plete, 


. Bank Employee’s Quiz Book. 
. Correspondent Banking Is Im- 


portant Te Every Employee. new Bank 


. Deposit Proof. 
. Bookkeeping And Transit Werk. 


. Safe Deposit. Em pl oyee’s 


. The Bank Teller — His Work And 
Opportunities. 


—_—— Library 


. Advertising And Publicity. 


IF you will sign and return to us the order form below we 
will be glad to send you on approval without obligation a 
complete set of the recently published BANK EMPLOYEES 
LIBRARY by John Y. Beaty for 24 years editor of Bankers 
Monthly. 


This series was written not only to inform bank employees 
about the technical aspects of their jobs but particularly to 
impress upon them the importance and dignity of banking 
as a profession and of the opportunities which it offers for a 
useful and rewarding career. 


Each book inspires the employee to do his best, not pri- 
marily for the benefit of the bank, but for his own personal 
benefit. He is made to feel that everything he does which 
benefits his institution is sure to improve his standing in the 


community—to make his friends look up to him—his parents 
be proud of him. 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Please send me a set of the Bank Em- 
ployees Library. If it meets with my ap- 
proval I will mail you $8.50 within five 
days. Otherwise I may return within 
five days and pay nothing. 


Mail this 


Coupon 
today ——»> 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 








Vou. 70 NOVEMBER, 1953 No. 11 


Contents 


BANKING LAW ARTICLE Payee of Deceased Maker’s Cheek 
May Collect from Estate Without 
New Law on Federal Deposit Insur- Proving Underlying Obligation. .633 
ance Assessments — Russell D. 
MMM. gc nbwsnncssuwssensascuee 601 Maker’s Estate Liable for Attor- 
gL en ee Er eT 638 
- ae A Note Complete on Its Face Found 
Banking Statute Providing for Se- Not Payable for Lack of Consid- 
lection of Appraiser by Parties Oe ee ey 643 
to a Merger Held Constitutional. .616 
BANKING BRIEFG ......cccceses 648 
Depositary Bank Not Liable When 
Government Employee Embez- TRUST DECISIONS ....cccsccses 649 
zles Funds on Deposit .......... 623 
TAK TORCISIOIG oc 05s cuisiewsinsis 653 
Applicable Law Prevents Recovery 
of Allegedly Usurious Loan Pay- INVESTMENT AND FINANCE— 
See eee Ts 631 ge | ee ree erry. 657 


THE BANKING LAW JOURNAL is published monthly on 
the 15th of each month. Subscriptions, $8.00 a year in the 
United States and possessions; $9.00 in Canada and foreign 
countries. Single copies 75 cents. Copyright 1958, by Brady 
Publishing Corporation. Entered as Second Class Matter at the 
Post Office at Boston, Mass., under the act of March 8, 1879. 





BANKERS PUBLISHING COMPANY, Publishers 
465 MAIN STREET, CAMBRIDGE (42), MASS. 


New Yorx Apvertisinc Orrice: Franx P. Syms 
$05 Firre Avenue—Murray Hill 2-0326 


Keith F. Warren, Editor and Publisher; Alexander Pugliss, Business Manager 
Ther W. Kolle, Jr., Legal Editor; Oscar Lasdon, Associate Editor 


_—_--eeeee——————————— 
ii 











HOW TO OBTAIN BANK COSTS 


By E. S. WOOLLEY 
Certified Public Accountant 






Explains in clear, simple language just how to set up an 
analysis of all the cost elements in operating a modern bank 
and give to management accurate reports which will show 
whether or not the bank is making an actual profit and 
what contribution to profits is made by each department. 


Only with an accurate knowledge of costs is it possible 
for bank management to adopt sound policies and institute 


a system of service charges that are fair to both customer 
and bank alike. 












$5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 





STATEMENT REQUIRED BY THE ACT OF AUGUST 24, 1912, AS AMENDED BY THE ACTS 
OF MARCH 3, 1933, AND JULY 2, 1946 (Title 39, United States Code, Section 233), SHOWING 
THE OWNERSHIP, MANAGEMENT, AND CIRCULATION OF THE BANKING LAW 
JOURNAL, published Monthly at Boston, Mass., for October 1, 1953. 


1. The names and addresses of the publisher, editor, managing editor, and business managers 
are: Publisher, Brady Publishing Corp., 465 Main St., Cambridge, Mass.; Managing Editor, Keith 
} Bray ss Main St., Cambridge, Mass.; Business Manager, Alexander Puglisi, 465 Main St., 

ge, Mass. 


3. The owner is: (If owned by a corporation, its name and address must be stated and also 
immediately thereunder the names and addresses of stockholders owning or holding 1 percent or 
more of total amount of stock. If not owned by a corporation, the names and addresses of the 
individual owners must be given. If owned by a partnership or other unincorporated firm, its 
name and address, as well as that of each individual member, must be given.) Brady Publishing 
Corporation, 465 Main St., Cambridge, Mass.; K. F. Warren, Lovell, Me.; John N. Duffield, and 
Elizabeth D. Geer, East Williston, N. Y.; I. V. Butt, Scarsdale, N. Y.; Warren Publications, Inc., 
465 Main St., Cambridge, Mass., of which stockholders of one per cent, or more are Lillie F. 
Warren, Gorham L. Cross, Geo. R. Glendining, M. W. Cross, Margaret C. Bean, Theodore L. 
Cross II, Warren Cross, Gorham L. Cross, Jr., all of 465 Main St., Cambridge, Mass., and Keith F. 
phate ee a M. Warren, Patricia Warren, Willard C. Warren II, Timothy M. Warren, all of 

ovell, Maine. 


3. The known bondholders, mortgagees, and other security holders owning or holding 1 percent 
or more of total amount of bonds, mortgages, or other securities are: (If there are none, so state.) 
None. 

4. Paragraphs 2 and 3 include, in cases where the stockholder or security holder appears upon 
the books of the company as trustee or in any other fiduciary relation, the name of the person er 
corporation for whom such trustee is acting; also the statements in the two paragraphs show the 
affiant’s full knowledge and belief as to the circumstances and conditions under which stockholders 
and security holders who do not appear upon the books of the company as trustees, hold stock 
and securities in a capacity other than that of a bona fide owner. 

6. The average number of copies of each issue of this publication sold or distributed, throagh 
the mails or otherwise, to paid subscribers during the 12 months preceding the date shown above 
was: (This information is required from daily, weekly, semiweekly, and triweekly newspapers only.) 

ALEXANDER PUGLISI. 


Sworn to and subscribed before me this 28rd day of September, 1953. 
Seal) 
Virginia 8. Smith 


Netary Publie. 
(My eommission expires January 11, 1957). 








a 


j 





Business Development 


for 
Commercial Banks 
by Gould R. Kardashian 
{ 


N this book Mr. Kardashian, who is a commercial 

banker, gives specific information on how to or- 
ganize a bank’s sales department and how to select 
its operating head; how to recruit and train its staff; 
how to constantly improve the quality of its selling 
effort and how to adapt its program to various stages 
in the business cycle. 


While this book was written with the metropolitan 
bank in mind it should be of equal value to the 
smaller bank for even the smaller banks, while they 
may not be big enough for a special selling depart- 
ment, still have to sell their services and should be 
thoroughly familiar with the principles involved 
in bank selling. 
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New Law on Federal Deposit Insurance 
Assessments 
By RUSSELL D. MILLER, Treasurer 


Federal Deposit Insurance Corporation 


On September 11, 1953 the Federal Deposit Insurance 
Corporation was 20 years old. During the period of its 
existence, the Corporation has received from insured banks 
$1 billion $473 million in assessments. It has disbursed $330 
million to protect depositors and its losses to date on account 
of these disbursements amount to $28 million including all 
reserves for estimated losses. If we reduce these losses by the 
interest received by the Corporation in those transactions in 
which the Corporation has been repaid its advances in full, the 
Corporation has a net loss of funds on account of protection 
of depositors of $19 million. | 

The insurance fund at present is $1.4 billion. It protects 
total deposits of $188 billion in insured banks. Of the total 
deposit liability, insured deposits amount to $102 billion. 
(Deposit figures as of December 31, 1952.) 

Whenever assessments are being discussed, the question 
always arises as to whether the deposit insurance fund need 
grow any larger because of the Corporation’s very favorable 
loss experience to date. There are those who favor discon- 
tinuing assessments entirely. They point to the Corporation’s 
very small net losses, the present stability of the banking 


Editor's Note: Adapted from address of the author, before the Summer School of the 
National Association of Bank Auditors and Comptrollers, University of Wisconsin. 
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system and assert that the biggest asset of Federal Deposit 
Insurance is its psychological effect. 


On the other side of the question, it is argued that the 
insurance fund should continue to increase while deposits in 
banks continue to grow and that the Corporation’s entire 
experience has been solely in a rising economy as a result 
of which it has had two distinct advantages: First — the 
number of bank failures has not been great because of favor- 
able economic conditions; and secondly —in those cases in 
which the Corporation has been called upon to make disburse- 
ments to protect depositors, it has been able to obtain the 
maximum recovery on its disbursement from the assets of 
the banks involved. These two important factors, it is claimed, 
have been the predominant causes of the rather favorable 
loss experience of the Corporation to date and the Corpora- 
tion’s losses would be much greater under different conditions. 
It is also argued that unless the banks pay into and build un 
the insurance fund during good times, the required amount 
for protection of depositors will not be available if and when 
the need therefor should arise, and that banks would be least 
able to pay assessments to protect depositors in a period of 
economic distress. 


This was one of the issues that was argued at the time 
the Federal Deposit Insurance Act of 1950 was under con- 
sideration by the Congress, and as a matter of fact, for several 
vears before the legislation was written. As is true of most 
legislation, the Federal Deposit Insurance Act of 1950 repre- 
sented a compromise between the two points of view T have 
just mentioned. Instead of eleminating assessments entirely 
or continuing them without limit, a plan was conceived where- 
by assessments would be reduced annually by means of an 
assessment credit based upon the Corporation’s experience in 
the previous calendar year. For those bankers who may 
not be entirely familiar with the new law, I will state briefly 
what is involved. 


At the end of each calendar year, from the total assess- 
ments becoming due during that year, we deduct our costs 
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of operation and all losses and new reserves for losses. ‘The 
remainder is our net assessment income. ‘This net assess- 
ment income is divided into two parts — 60% is credited to 
the banks and 40% is transferred to the insurance fund. We 
make these computations when we close our books following 
the end of the calendar year, which means that the assessment 
credit rate is determined about the end of January. We 
notify the banks of the assessment credit rate as soon as 
practical thereafter. 


In the first year of operation of the assessment credit 
formula—the calendar year 1950—we experienced the usual 
difficulties that arise in administering a new law with the 
result that we could not notify the banks of the rate until the 
latter part of June 1951. For the calendar year 1951, we were 
able to send the notices out sooner, the date of transmittal 
being March 21, 1952. ‘This year we sent the notices out on 
February 9 and this appears to be the earliest date on which 
we can send the notices in the future. 


It should be noted that in determining the assessments 
becoming due during a calendar year, we do not use the 
amount of assessments “paid in cash” to the Corporation 
during the year. The “assessments becoming due” are those 
shown on the Certified Statements filed in January and July 
of the calendar year. I mention this because we have had 
numerous inquiries from banks on this point. There is a 
widespread misunderstanding that the assessments “becoming 
due” during a calendar year are “assessments paid” during 
that year. “Assessments paid” during a calendar year do not 
enter into the computation of the assessment credit. 


Other important provisions were made regarding assess- 
ments in the new law. In order to understand these changes, 
it is essential that a complete understanding be had of the old 
law, the problems which were encountered in the administra- 
tion of the law and the intention of the Congress in endeavor- 
ing to solve these problems. I propose, therefore, to review 
briefly the provisions of the old Federal Deposit Insurance 
Law and the meaning of the changes made by the new law. 
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As most of you know, under the old law, banks had to 
keep daily records of deposits and allowable deductions be- 
cause the assessment base was the average of the daily busi- 
ness. This was an extremely onerous task for most all the 
banks, both large and small. It resulted in many of the smaller 
banks not claiming any deductions at all. 

Banks also had to keep a daily record of outstanding 
drafts and add them back to their deposits daily so long as 
the drafts remained unpaid. Where drafts were sold to 
individuals, the individuals sometimes did not use them 
promptly and held them for relatively long periods of time. 
This meant considerable detailed analysis to properly record 
the time in which the drafts were outstanding and unpaid. 


The basis for the larger portion of deductions under the 
old law was the uncollected items. ‘These could be deducted 
for the period of time in which they were uncollected, not to 
exceed the Federal Reserve Time Schedule. Banks were 
required to segregate checks cashed over the counter from those 
credited to depositors’ accounts because those cashed over the 
counter were not eligible for deduction since they did not 
affect the banks’ deposit liability. This, too, was a very 
great burden on the banks. 


There also arose controversies over whether several types 
of accounts were subject to assessment, particularly cash col- 
lateral held by banks to secure obligations to the banks and 
reciprocal bank balances. I am not going to discuss these 
latter two items in detail since, in amounts of assessments, 
they are relatively unimportant and the changes made by the 
new law are adequately explained by the law, the regulations, 
and the instructions we issued. 


A major purpose of the new law was to solve all these 
problems. The new law reduced the number of reporting 
days from 180 each semiannual period to two, these days 
being March 31 and June 80 in the first semiannual base 
period of the year, and September 30 and December 381 in 
the second half of the year. It made “checks cashed-over- 
the-counter” eligible for deduction, thus eliminating the neces- 
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sity of segregating such classes of checks from those credited 
to depositors’ accounts. It made cash collateral excludable 
from the base as it did also outstanding drafts. The new law 
also made different provisions concerning reciprocal bank 
balances which eliminated the controversy but, I regret to say, 
not all of the difficulties. 


Finally, it provided for two alternate methods of claiming 
deductions for exchanges. Under what we call the (bb) 
method, banks can claim deductions for uncollected items for- 
warded for collection on the base day and those forwarded 
prior to the base day which remain uncollected at the close of 
business on the base day, and items held for local clearings at 
the close of business on the base day. 


It also provided, under what we term the (aa) method, 
a means whereby an average day’s deductions could be arrived 
at without the necessity of keeping records as to the time an 
item is uncollected. Under this method, the new law provides 
that a bank may deduct those items forwarded for collection 
on the base day and those held for clearings at the close of 
business on the base day multiplied by two. The Corporation, 
in its regulations adopted shortly after the new Act became 
effective provided that under the (aa) method, items would 
have to be both received and forwarded on the base day in 
order to be eligible under the (aa) method. Notwithstanding 
the collective requirements of the law and regulations as to 
necessity for items being both received and forwarded on the 
base day, many banks included in their exchange deductions 
under the (aa) method items received on days prior to the 
base day. They also included items received on the base day 
but which were held over for forwarding to the day following 
the base day. These holdovers were all multiplied by two in 
addition to those items the bank had both received and for- 
warded on the base day. By so doing, the banks’ deductions 
for exchanges were increased considerably. 


The Corporation has taken exception to such method of 


computing exchange deductions. The Corporation’s interpre- 
tation of the statute and its regulations is that “received on 
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the base day” means the actual physical receipt by the bank 
on the base day and that “forwarded for collection on the base 
day” means that the bank shall have divested itself of pos- 
session of the items in its usual collection process. For ex- 
ample, to have “forwarded” an item, a bank must either have 
placed it in the mail or delivered it to the Federal Reserve 
bank or correspondent bank, in the collection process it uses 
every day. 

Some banks claimed deductions for items received on Fri- 
day, Saturday and Sunday preceding a Monday base day, 
all of which had been sent in the normal collection processes 
to correspondent banks prior to Monday. ‘These were cases 
in which the bank was not open for general business on 
Saturday and Sunday but which had a transit department 
working on those days to expedite the collection process. 
Their reasoning was that if they did not process those items 
on Saturday and Sunday, they would have received them on 
Monday anyway, and they thought they should not be 
“penalized” (as they put it) for having operated their transit 
departments to expedite collection. The answer we have 
made to this contention is that if a bank wants to claim these 
items as deductions, it should use the (bb) method which 
provides a means by which the bank can deduct uncollected 
items received and forwarded on days prior to the base day. 
Of course, very few banks use the (bb) method since the 
(aa) method is considerably more advantageous to most 
banks. 


A number of the banks most seriously affected by our 
interpretation that holdovers are ineligible for deduction un- 
der the (aa) method have paid the additional assessments but 
have argued that holdovers at the beginning or end of the 
base day ought to be allowed as deductions if the bank nor- 
mally has holdovers in its daily operations. 


There is something to be said for this contention. The 
Corporation’s position has been based upon our understand- 
ing that it was the intention of Congress that the change in 
the method of computing the assessment base was not to be a 
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device to reduce assessments. On the contrary, it was adopted 
as a simplification measure and on the justification that it 
would not materially reduce assessments. Moreover, the (aa) 
method of computing the assessment base permits the mul- 
tiplication by two of all items in a day’s business, boih local 
and out-of-town items. In our view, the provisions auth- 
orizing the multiplication of local items by two is strictly a 
gift since the local items do not require more than one day to 
collect. Hence, for every dollar of local items a bank can 
qualify as eligible on the base day, it can take two dollars of 
deductions under the (aa) method. And the same is true 
of out-of-town items except that average collection time for 
the out-of-town items works out approximately to two days 
in most banks. It has been our contention that the compen- 
sating factor provided in the (aa) method—multiplying local 
items by two—justifies the limitation put into the Corpora- 
tion’s regulations providing that items to be eligible must be 
received as well as forwarded by the bank on the base day. 


Counsel for several banks has urged the view that the 
provision in the law permitting the deduction of local as well 
as out-of-town items multiplied by two was inserted for the 
purpose of arriving at an average of collection time for all 
out-of-town items. If this contention is valid, of course, it 
would be consistent with the law to allow as eligible deductions 
under the (aa) method items held over from the day pre- 
ceding a base day if a bank normally has items carried over 
from day to day. But if this interpretation is adopted, the 
problem arises as to how to guard against distortions of ex- 
change deductions. 


Over the period of the past year, we have had numerous dis- 
cussions with bankers concerning this problem and we have 
arrived at a tentative compromise of the two views. We have 
under consideration at present a proposal to change our regu- 
lations so that they will read exactly the same as the law re- 
garding the (aa) method, but with appropriate safeguards to 
cover situations in which a bank has normal carryovers from 
day to day in its collection items. In other words, the present 
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requirement of our regulations limiting eligible items on the 
base day to those received as well as forwarded is to be elimi- 
nated. If this is done, there must be provided a means for pre- 
venting a bank from loading its base day deductions—that is, 
holding over more than a normal amount of items to a base 
day from a preceding day or days and holding over less than 
a normal amount of items from the base day to the following 
day. Just how this can be effectively guarded against has not 
yet been finally determined. Those of you who are interested 
in the subject may wish to make some suggestions. If so, 
send them to me in writing. I assure you we will be glad 
to receive them. I believe the newest thing in assessments 
is the coming change in the regulations regarding the deduc- 
tion for exchanges under the (aa) method. It is so new 
that it has not yet been brought into being. It is in the process 
of being born as it were. It will affect primarily the larger 
institutions, but you should interest yourself in this change 
because it may mean dollars saved for your bank also. 


I also wish to discuss the status of drafts outstanding on 
the base days. As pointed out previously, one of the problems 
encountered under the old law was the necessity of keeping 
detailed records of outstanding drafts. This was required 
because the outstanding drafts were deposit liabilities of the 
bank until they were paid. The same is true under the 
new Act—outstanding drafts continue to be deposit liabilities 
of the bank until they are discharged. But in order to elimi- 
nate the source of difficulty for the banks in computing their 
assessment base the new law authorizes banks to exclude drafts 
from the assessment base. Now, one would think that the 
problem had been solved and we would hear no more from the 
draft problem. 

That has not been the case, however. The improper treat- 
ment of drafts under the new law has been the source of great 
difficulty to the Corporation. Mistakes most commonly made 
by banks are that they interpret the word “exclude” to mean 
“subtract” so that when they make up their deposit figures 
for assessment purposes they do not add back the outstanding 
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drafts to their deposit controls and then under Deduction F 
they subtract these drafts from deposits or subtract them 
from deposits before insertion of the deposit figure on the 
Certified Statements. So they not only have excluded them 
from the assessment base but they also have deducted them. 
In other words, they have taken twice the amount of the drafts 
out of the deposit base. This is improper. You can’t omit 
them and also subtract them. 


Quite a few banks are still following the old law in respect 
to drafts and are adding them back to the deposit controls 
and not deducting them. These banks are making work for 
themselves and failing to take permissible deductions. If a 
bank wishes to do so, we have no objection to drafts being 
deducted instead of excluded, provided they are first added 
to the deposits. This would, of course, give the same result 
as if they had excluded them from (or had not added them to) 
the starting deposit figure. I might add here that where we 
find banks have erroneously included the drafts in the assess- 
ment base or where any error unfavorable to the bank has 
been made, we are just as anxious to call the matter to their 
attention as we are in cases where banks err in their favor. 
In the latter case, of course, we collect the underpayment due 
and in the other case, we give the banks credit for any over- 
payment. You ought to look into your own practices in this 
regard. You may find that you have been overpaying us. We 
will eventually find out whether you have been uwnderpaying. 


One final word about drafts—we have found many cases 
where banks on the assessment base day will issue a draft 
transferring a large amount of funds from one correspondent 
bank to another and take this as a deduction for exchanges. 
This is not permissible under the new law. You had better 
check your practices in this respect also because it is a quite 
common error and an understandable one since there is no 
specific mention made of this exception in the statute or the 
regulations. 


I would also like to mention another proposed change in 
the present regulations which is being considered. The regu- 
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lations now provide that checks or bank drafts are deemed 
to be “paid” if a bank has given cash, credit to a deposit 
account, or other consideration therefor. The “other con- 
sideration” phrase was added to make it unnecessary for banks 
to segregate from other checks those received in payment of 
loans on the base day. It was argued by banks proposing 
this addition that the intention of the law was to eliminate 
the work incidental to the segregation of checks and that 
unless these classes of items were made eligible, the intention 
of the law would be frustrated. This reasoning was accepted 
by the Corporation and the “other consideration” phrase was 
added. However, it appears now that the language used was 
too broad. It has come to our attention that transactions such 
as the following have been occurring on the base day: A bank 
will sell a large amount of bonds on the base day or the day 
before—and will receive in payment on the base day a check 
drawn on another bank. This check will be held for local 
clearings on the base day and included in the exchange deduc- 
tions multiplied by two. Where the sale is a large one, the 
deductions of twice the amount results in thousands of dollars’ 
reduction in assessments. This clearly was not contemplated 
when the regulations were written so a revision with appro- 
priate safeguards against this sort of abnormal transaction 
must be provided. How one can distinguish between a legiti- 
mate transaction and one calculated to reduce the assessment 
base poses a difficult probleni. We are still working on that 
one. 


Now I want to discuss briefly some of the results of the 
new law. In doing so, I call your attention to the graphic 
material appearing at the end of this article illustrating sev- 
eral comparisons between the old and new laws, the distribu- 
tion of the assessment credit dollar in 1952, and finally the 
relationship of assessments to other operating expenses of in- 


sured banks. 


Chart I, which shows the relative amounts of various types 
of deductions from the assessment base under the old and new 
laws. The amounts shown are percentages of reported deposits 
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—that is, deposits shown on the Certified Statements. Ex- 
clusions are not in these figures because these items are not 
shown on the Certified Statements. The two main impressions 
conveyed by this picture are: (1) Deductions for exchanges 
are by far the largest deductions under both the old and the 
new law; and (2) The deductions for exchanges have more 
than doubled under the new law. That is to be expected due 
to: the new items made eligible for deduction; the doubling 
of all eligible items on the base day under the (aa) method 
of computing the assessment base; and the increase in the 
number of banks taking deductions, the smaller banks showing 
the greatest change. 


Chart II shows the amounts of exchange deductions taken 
by banks in various size groupings. Here again the amounts 
shown are percentages of deposits. However, the deposits 
are only those of banks claiming deductions. Deposits of 
banks not claiming exchange deductions are not included. 


What does this picture tell us— 


1. The larger the bank, the bigger the exchange deduc- 
tions. This is true under both laws. 


2. The bigger the bank, the bigger the increase of de- 
ductions under the new law. 


I think I should state that I am not criticizing these results 
—I am merely stating the facts. 


We have one more chart (Chart III) dealing with ex- 
change deductions. ‘This shows the number of banks claiming 
deductions for exchanges under the old and new laws. The 
amounts shown are percentages of all insured banks grouped 
according to deposit volume. Here again, as in the preceding 
chart, the percentages increase as the size of the banks in- 
creases. There the similarity ends, however, for in this picture 
the smaller banks enjoy the larger percentage increases, the 
biggest interval being in the smallest size group. Here is one 
respect in which the legislative intent has been substantially 
effectuated. The number of small banks taking deductions 
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has been more than doubled. But the surprising part of this 
picture is that about 2.7% of the larger banks still do not 
claim deductions. This is somewhat of a puzzle, because some 
of them have such a large assessment base they could easily 
save between $5,000 and $6,000 each year for a relatively 
small amount of work. So much for exchange deductions. 


Let us look now at an illustration of the distribution of 
the assessment dollar. (Chart 66) This picture covers the 
calendar year 1952, but the assessment credit years 1950 and 
1951 are almost identical. To expenses and losses 6c—leav- 
ing 94c for distribution, 60% or 56c to insured banks and 
40% or 88c to the insurance fund. It is readily apparent 
that to the extent this loss and expense segment can be kept 
small the other distributions can be kept large. Since our 
losses annually are at what reasonably can be considered a 
minimum—about $600,000 per year over the past 6 years— 
and consequently our expenses of operations are probably 
at an absolute minimum—this distribution to banks probably 
is about the maximum that can be anticipated. In other words, 
the assessment credit rate of 56% for the first three years 
under the new law cannot be expected to yo up but it can 
come down. The extent of the decline, when it comes, will be 
governed mainly by the size of our losses in protecting de- 
positors. 





Now one final picture (Chart 70) showing the relation- 
ship of the cost of deposit insurance to the other operating 
expenses of insured commercial banks. Compared are the 
years 1945 and 1951. Detailed are four categories of expenses 
—(1) wages, salaries and fees; (2) interest paid to depositors; 
(8) FDIC assessments; and (4) other expenses. You will 
note that whereas assessments constituted $86 million of total 
expenses of $1.5 billion in 1945, they were only $50 million of 
$2.7 billion total expenses in 1951. In terms of percentage 
changes in the four categories of expenses mentioned, you will 
note that whereas wages, salaries and fees increased 95.5% 
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—interest paid to depositors increased 65.2% and other oper- 
ating expenses increased '78%—deposit insurance assessments 
decreased 41.9% from 5.6% in 1945 to 1.9% in 1951. 


What it all adds up to is that the cost of deposit insurance 
to the insured banks is relatively small. In fact, Federal 
Deposit Insurance is a real bargain. 


CHART I 


COMPUTATION OF ASSESSMENT BASE BY INSURED BANKS 
ALL DEDUCTIONS CLAIMED ON CERTIFIED STATEMENTS 
=. oy 
9.26 
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CHART II 


COMPUTATION OF ASSESSMENT BASE BY INSURED BANKS 
DEDUCTION FOR EXCHANGES ON CERTIFIED STATEMENTS 


PERCENT PERCENT 
__ es: see 


PERCENTAGE OF DEPOSITS IN BANKS CLAIMING DEDUCTIONS 
ZZ OLD LAW - 6 MONTHS ENDED 6/30/50 
GE NEW LAW - 6 MONTHS ENDED 6/30/52 





TO 
69,999,999 024,999,999 OVER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


CHART Ii 


COMPARISON OF NUMBER OF INSURED BANKS CLAIMING DEDUCTIONS FOR EXCHANGES 
UNDER OLD AND NEW FEDERAL DEPOSIT INSURANCE LAW 
973 PERCENT 
100 
PERCENTAGE OF ALL INSURED BANKS 90.4 
OLO LAW-6 MONTHS ENDED 6/30/50 
80 GE WEW LAW-6 MONTHS ENDED 6/30/52 
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CHART 66 
DISTRIBUTION OF ASSESSMENT DOLLAR 


For the year ended December 31,1952 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








Banking Statute Providing for Selection 
Of Appraiser by Parties to a Merger 
Held Constitutional 


Certain stockholders of a Maryland bank objected to the 
bank’s proposed merger with a trust company. After the 
merger was completed, they brought suit to have the value of 
their bank stock determined by court appointed appraisers, 
the procedure set forth in a general corporation statute, rather 
than by appraisers selected by the parties to the merger as 
required by a banking statute. The stockholders believed the 
latter law violated the Federal Constitution and that therefore 
the general corporation statute should apply. 

The court ruled against the stockholders. It reasoned that 
because banking business bears such a close relation to the 
economic security of the public, it is a legitimate subject of 
snecific regulation under the state’s police power so long as 
such regulation is not arbitrary or unreasonable. Also. the 
statute designating that apvraisers be apnointed by the par- 
ties to the merger does not deprive the stockholders of a right 
to an ultimate judicial review and is therefore not a violation 
of dune process of law. Burke et al v. Fidelity Trust Comvanu, 
Court of Anneals of Maryland, 96 A.2d 254. The opinion of 
the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §120. 
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HENDERSON, J.—This appeal is from an order dismissing a bill 
of complaint filed by certain stockholders of Calvert Bank, who dis- 
sented from its merger with the Fidelity Trust Company, to have the 
fair value of their stock determined by a proceeding in the equity court. 
The facts are not in dispute. The appellants hold 88 of the 12,000 out- 
standing shares of stock of Calvert Bank. Under the terms of the mer- 
ger, effective February 1, 1952 and duly approved by the Bank Com- 
missioner of Maryland, two shares of Fidelity stock were to be ex- 
changed for one share of Calvert stock. The appellants received due 
notice of the proposed merger, and on January 25, 1952, each filed with 
Calvert Bank an objection in writing. They did not attend the stock- 
holders’ meeting called for and held on January 29, 1952, and did not 
vote for or against the proposed merger. On February 8, 1952, they 
served upon the surviving corporation a written demand for payment 
for their stock of the Calvert Bank. They did not surrender their stock 
certificates. 


Section 113, Article 11 of the 1951 Code, as enacted by Section 107E, 
Chapter 20, Acts of 1951, provides in part: “(b) The notice of the meet- 
ing of stockholders shall state that dissenting stockholders will be en- 
titled to payment of the value of only those shares which are voted 
against approval of the plan. 

“(c) The owner of shares which were voted against the approval of 
the merger shall be entitled to receive their value in cash, if and when 
the merger becomes effective, upon written demand, made to the result- 
ing state bank at any time within thirty days after the effective date 
of the merger, accompanied by the surrender of the stock certificates. 
The value of such shares shall be determined as of the date of share- 
holders’ meeting approving the merger by three appraisers, one to be 
selected by the owners of two-thirds of the shares involved, one by the 
board of directors of the resulting state bank, and the third by the two 
so chosen, but, if the value so fixed shall not be satisfactory to any dis- 
senting shareholder who has requested payment as provided herein, 
such shareholder may within five days after being notified of the ap- 
praised value of his shares appeal to the Bank Commissioner, who shall 
cause a reappraisal to be made, which shall be final and binding as to 
the value of the shares of the appellant. The valuation agreed upon by 
any two appraisers shall govern. If the appraisal is not completed with- 
in ninety days after the merger becomes effective the Bank Commis- 
sioner shall cause an appraisal to be made.” Subsection (d) requires 
the resulting state bank to pay the expenses of appraisal. Subsection 
(e) authorizes it to “fix an amount which it considers to be not more 
than the fair market value of the shares of a constituent bank,” and 
offer the same in cash to dissenters. If the offer is accepted, the right 
to an appraisal is barred. “The amount due under such accepted offer 
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or under the appraisal shall constitute a debt of the resulting state 
bank.” 

Chapter 20 was enacted as an emergency measure and approved 
February 21, 1951. It repealed Section 76 of Article 11, relating to bank 
mergers, and adopted a new subtitle “Mergers”, covering the whole sub- 
ject. It contained a separability clause applicable not only to sections 
but to any “subsection, sentence, clause or other provision”. The ap- 
pellants concede that both in the notice of stockholders’ meeting and 
in the merger agreement they were notified of their rights under this 
Act. The notice specifically referred to the condition of voting against 
the approval of the merger. They do not challenge the validity or ef- 
fectiveness of the merger. They concede that if Section 113 is applica- 
ble and valid, they have not complied with its provisions and are not 
entitled to an appraisal. They contend, however, that Section 113 is 
invalid and unconstitutional and that their rights are governed by Sec- 
tion 69, Article 23 of the 1951 Code, as enacted by Chapter 135, Acts 
of 1951, effective June 1, 1951 and applicable to corporations generally. 


Section 69 provides that in case of merger an objecting stockholder 
of the non-surviving corporation is entitled to “payment of an amount 
equal to the fair value of his stock”, if he files objection in writing to 
the proposed action submitted and does not vote in favor of it. If unwill- 
ing to accept any “written offer to pay for his stock a price deemed by 
the successor to be the fair value of such stock”, the objector may peti- 
tion a court of equity to “determine the fair value of such stock” as of 
the date of the stockholders’ meeting. The court is directed to appoint 
three disinterested appraisers, to consider their report and to hold hear- 
ings if exceptions are filed thereto, to “enter an order confirming, modi- 
fying or rejecting the same”, and enter judgment thereon including 
interest from the date of the stockholders’ meeting. The judgment 
shall have the same effect as a decree in equity, with a right of 
appeal to this court. Section 1 (e) of Article 23 provides that “In the 
event of any inconsistency between any of the provisions of this Article 
or any other Article of the Annotated Code of Maryland, relating to 
particular classes of corporations and the provisions of this Article which 
are of general applicability, the former shall prevail to the extent of such 
inconsistency; ...”. Obviously, this saving clause forecloses any argu- 
ment of implied repeal of Section 113, Article 11, or the other sections 
relating to bank mergers. The appellants rest their case upon the con- 
stitutional invalidity of Section 113. 


The appellee contends, and the Chancellor held, that even assuming 
that the appraisal provisions of Section 113 are invalid, the appellants 
have no standing to sue because they did not vote against the proposed 
merger. The argument is that this prerequisite to an appraisal, though 
omitted from Section 69, Article 23, would survive, under the severa- 
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bility clause, even though the the rest of Section 113 should be stricken 
down. We think, however, that such a prerequisite is so intimately re- 
lated to and integrated with the method of appraisal set up in Section 
113 that it could not survive. A severability clause is merely an aid to 
interpretation and not an inexorable command. The test is whether 
it can be reasonably supposed that the legislature would have been sat- 
isfied to adopt the valid;portion, with the invalid portions eliminated. 
Bell v. Board of Com’rs of Prince George’s Co., 195 Md. 21, 32, 72 
A.2d 746; Baltimore v. O’Conor, 147 Md. 639, 653, 128 A.759, 40 A.L.R. 
1058. The requirement of voting against the merger is a perfectly proper 
one. Roselle Park Trust Co. v. Ward Baking Corporation, 177 Md. 
212, 221, 9 A.2d 228. But we think the legislature would hardly have 
imposed this restriction upon bank stockholders as a class, if all the rest 
of the appraisal procedure was to be governed by Article 23. 


If Section 113, Article 11, is invalid in its entirety, the provisions of 
the repealed section 76 would come into play, and the dissenters’ rights 
would be “the same as the rights of a dissenting stockholder of an or- 
dinary business corporation of this State”. Curiously enough, until 
the adoption of Section 69, Article 23, by Chapter 135, Acts of 1951, the 
general corporation law contained a requirement of voting against a 
merger, in Section 37, Article 23 of the Code of 1939 and Section 37A, 
added by Chapter 452, Acts of 1949. However, it is not contended that 
the appellants would be remitted to the remedy existing prior to the 
adoption of Chapter 135, Acts of 1951. Since we cannot find that the 
appellants lack standing to sue if their premise is assumed, it is neces- 
sary to consider the constitutional validity of Section 113. 


The appellants contend that Section 113 is a special law passed to 
cover a situation “for which provision has been made by an existing 
general law”, as forbidden by Section 33, Article III of the Maryland 
Constitution. We do not agree. Banks have always been dealt with as 
a separate class of corporations; indeed the Maryland constitution, Sec- 
tion 48, Article III, authorizing the formation of corporations under 
general laws, contains a proviso that “nothing herein contained shall be 
construed to extend to banks or the incorporation thereof”. That the 
business of banking bears such a relation to the economic security of 
the public as to be a legitimate subject of regulation by the State in 
the exercise of its police power, and of separate treatment, by classifi- 
cation not plainly unreasonable or arbitrary, needs no elaboration. 
Weer v. Page, 155 Md. 86, 91, 92, 141 A. 518. Moreover, it is inaccu- 
rate to state that prior to the enactment of Chapter 20 of the Acts of 
1951 the rights of dissenting stockholders in bank mergers were provided 
for by existing general law within the meaning of Section 33, Article 
III of the Constitution. Their rights were spelled out in Section 76, 
Article 11 of the Code of 1939 which was repealed by Chapter 20. The 
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fact that Section 76 incorporated by reference the merger procedure ap- 
plicable to corporations generally, does not alter the case, or convert a 
change by amendment of Article 11 into a special law. Cf. Hodges v. 
Baltimore Union P. Ry. Co., 58 Md. 603, 621, and Gebhart v. Hill, 189 
Md. 135, 141, 54 A.2d 315. Chapter 20, as explained in the report of 
the Legislative Council, was “mainly intended to facilitate mergers from 
national to state banks,” as authorized by Act of Congress under cer- 
tain conditions. It was “drafted by the Model State Bank Code Com- 
mittee of the American Bankers’ Association to supplement the Act of 
Congress.” The fact that it applied the same procedure to mergers of 
State banks as to mergers of national and State banks with a resulting 
State bank, does not indicate that the classification was unreasonable 
or arbitrary, but quite the contrary. It may be noted that the appraisal 
provisions of Section 113 are substantially the same as those prescribed 
by Sections 34a and 214b, Title 12 U.S.C.A., applicable to national 
banks. 


The appellants contend that Section 113, Article 11, insofar as it 
affects their right to a valuation reviewable by a court and to an ap- 
pealable judgment under Section 69, Article 23, or the comparable 
earlier provisions of Article 23, impairs the obligation of their contract 
in violation of Section 10, Article 1 of the federal constitution. Sec- 
tion 48, Article III of the Maryland constitution reserves to the State 
the power to alter or repeal charters of corporations, and the appellee 
argues that the change is well within the power reserved, citing Ghingher 
v. Bachtell, 169 Md. 678, 182 A. 558, affirmed by the Supreme Court 
sub nom. Stockholders of Peoples Banking Co. v. Sterling, 300 U.S. 
175, 183 57 S.Ct. 386, 81 L.Ed. 586. But see Treigle v. Acme Home- 
stead Ass’n, 297 U.S. 189, 56 S.Ct. 408, 80 L.Ed. 575. As a matter of 
fact, one of the appellants did not acquire his shares until July, 1951, 
after the adoption of Chapter 20. 

We shall assume, without deciding, that the rights of existing stock- 
holders would be impaired by an unqualified repeal of appraisal pro- 
visions. It does not follow that a change in remedy would impair the 
charter contract, if the substituted remedy is reasonably adequate and 
effective. Nagel v. Ghingher, 166 Md. 231, 240, 171 A. 65, 92 A.L.R. 
1315; Bettendorf Axle Co. v. Field, 114 Md. 487, 79 A. 724; Pittsburg 
Steel Co. v. Baltimore Equitable Soc., 113 Md. 77, 77 A. 255; Miners & 
Merchants Bank v. Snyder, 100 Md. 57, 59 A. 707, 68 A.L.R. 312. The 
appellants argue that a wholly different standard of valuation is set up 
by Section 113. We think not. The term “value” used in the new sec- 
tion is as precise and has no different connotation from the term “fair” 
value” in Section 69. It has been held that the terms “value”, “fair 
value” and “fair cash value” are “practically synonymous”. Chicago 


Corporation v. Munds, 20 Del.Ch. 142, 172 A. 452, 455. See also the 
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cases collected in notes 174 A.L.R. 960 and 162 A.L.R. 1237. The fact 
that the corporation may not offer more than the market value does 
not mean that the appraisers are so limited. The meaning of “fair 
value” was fully expounded by this court in American General Corp. 
v. Camp, 171 Md. 629, 640, 190 A. 225, 230. It was there said that the 
decision of the commissioners making the appraisal was entitled to 
great weight and would not be disturbed unless it appeared “by clear 
and satisfactory evidence that the award was, by reason of some ma- 
terial and prejudicial error of law, in conduct or of fact, not the fair 
value of the stock, without regard to any depreciation or appreciation 
thereof in consequence of the merger or consolidation.” 

The appellants stress the fact that instead of a judgment, they are 
only entitled to an award that is a debt of the resulting bank. But it 
does not follow that the substituted remedy will not be equally effective. 
A similar change in procedure was put into effect with the adoption of 
the Workmen’s Compensation Act, but this was not held to be fatal. 
Solvuca v. Ryan & Reily Co., 131 Md. 265, 101 A. 710; Mattare v. Cun- 
ningham, 148 Md. 309, 314, 129 A. 654. The award in compensation 
cases, which was substituted for a judgment at law, has only the status 
of a specialty, and is not a judgment. They also stress the fact that 
Section 69 specifies that interest shall be included in the judgment from 
the date of the stockholder’s meeting, whereas Section 113 is silent on 
the subject. If we assume, without deciding, that interest is not allow- 
able under Section 113, the legislature evidently considered the strict 
time limitation as a fair substitute. Interest, as such, plays no part in 
the valuation, and its allowance was probably designed to impose a 
penalty for undue delays. Cf. American General Corp. v. Camp, supra, 
171 Md. at page 642, 190 A. 225. The fact that a dissenter must sur- 
render his certificate, under Section 113, is likewise immaterial. Under 
Section 69, he must submit his certificate to the Clerk of the Court for 
notation thereon of the pendency of the appraisal proceeding. 

The appellants’ chief contention seems to be that the remedy af- 
forded by Section 113 is invalid because it deprives them of a judicial 
determination of their rights and attempts to substitute compulsory 
arbitration plus an administrative remedy. They invoke the due process 
clause of the 14th amendment to the federal constitution and Article 
23 of the Maryland Declaration of Rights, as well as the separation of 
powers provision, Article 8 of the Maryland Declaration of Rights, and 
the judicial power provision, Section 1, Article IV of the Maryland con- 
stitution. We see no reason why a determination of value may not be 
left in the first instance to appraisers selected by the parties under Sec- 
tion 113 instead of to appraisers appointed by the court under Section 
69. It has been said that appraisal is not a judicial function; we find 
nothing in any of the statutes to indicate that the court should substi- 
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tute its judgment for that of the appraisers. Moreover, due process does 
not necessarily mean judicial process. It is sufficient, if there is at some 
stage an opportunity to be heard suitable to the occasion and an oppor- 
tunity for judicial review at least to ascertain whether the fundamental 
elements of due process have been met. Anderson National Bank v. 
Luckett, 321 U.S. 233, 246, 64 S. Ct. 599, 88 L. Ed. 692; Hardware Deal- 
ers’ Mutual Fire Ins. Co. v. Glidden Co., 284 U.S. 151, 159, 160, 52 S.Ct. 
69, 76 L.Ed. 214. 

The fact that Section 113 is silent as to notice to or hearing of the 
dissenters in connection with the determination of value by the ap- 
praisers or by the Bank Commissioner does not vitiate it. Weer v. 
Page, supra; Toombs v. Citizens Bank, 281 U.S. 643, 50 S.Ct. 434, 74 
L.Ed. 1088; Bratton v. Chandler, 260 U.S. 110, 43 S.Ct. 43, 67 L.Ed. 
157; Cofman v. Ousterhous, 40 N.D. 390, 168 N.W. 826, 18 A.L.R. 219. 
It may well be that such rights are implicit in the statute, or would be 
read in if necessary to sustain its constitutionality. We cannot assume 
that they would be denied to dissenters. Even though the statute does 
not authorize an appeal from a final determination of value, review may 
be had to determine whether the action was contrary to law, unsup- 
ported by substantial evidence, or otherwise arbitrary, unreasonable or 
beyond the limits of due process. Hecht v. Crook, 184 Md. 271, 40 
A.2d 673; Heaps v. Cobb, 185 Md. 372, 45 A.2d 73; Mahoney v. Byers, 
187 Md. 81, 48 A.2d 600; Hammond v. Love, 187 Md. 138, 49 A.2d 75; 
Dunstan v. Bethlehem Steel Co., 187 Md. 571, 51 A.2d 288; Bogley v. 
Barber, 194 Md. 632, 72 A.2d 17. 

The argument that Section 113 confers judicial power upon the 
Bank Commissioner is without merit. A similar contention was 
answered in Solvuca v. Ryan & Reilly Co., supra, and Mattare v. Cun- 
ningham, supra. See also Hecht v. Crook, supra, and Heaps v. Cobb, 
supra, distinguishing Dal Maso v. Board of County Com’rs., 182 Md. 
200, 34 A.2d 464, relied on by the appellants. The substitution of com- 
pulsory arbitration and administrative review for a judicial valuation is 
not beyond the constitutional power of the legislature, so long as there 
is an opportunity for court review to pass on the legality and due process 
aspects of the award. Hardware Dealers Mutual Fire Ins. Co. v. Glid- 
den Co., supra, is directly in point on this proposition. We cannot 
assume that the action taken would have been arbitrary or have failed 
to take into account all the proper elements of value. 

Order affirmed, with costs. 
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Depositary Bank Not Liable When 
Government Employee Embezzles 
Funds on Deposit 


The treasurer of Alaska embezzled government funds on 
deposit with defendant bank. The treasurer had authority to 
write checks on the fund but he wrote checks payable to him- 
self or to third persons and used the proceeds for his own 
purposes. Surety companies which had reimbursed the Alas- 
kan government brought suit against the bank claiming that 
the bank was liable since it had honored checks for which no 
government auditor’s warrants had been issued; they alleged 
that, since the warrants supposedly required by statute had not 
been issued, the bank had notice that the treasurer was mis- 
applying funds and thus participated in his breach of trust. 
The court ruled in favor of the bank. It found that warrants 
were not required iri all cases under Alaskan statutes, that the 
bank acted in good faith and that the bank in no way par- 
ticipated or had knowledge of the treasurer’s breach of trust. 
General Casualty Company of America v. Seattle-First 
National Bank, Supreme Court of Washington, 256 P. (2d) 
287. The opinion of the court is as follows: 


HAMLEY, J.—Two successive compensated sureties brought these 
actions to recoup losses sustained by them when they were required to 
make good the embezzlement of $10,266.35 of the funds of the territory 
of Alaska (Alaska). The actions were consolidated for the purpose of 
trial and appeal. 


The embezzlements in question were accomplished by Oscar G. 
Olson, former treasurer of Alaska. The funds were embezzled from 
public moneys which Alaska had on deposit with Seattle-First National 
Bank, a Washington banking corporation, named defendant in these 
suits. Olson also embezzled $34,494.66 of territorial funds on deposit 
with the B. M. Behrends bank of Juneau, Alaska. He is now in- 
carcerated in McNeil Island Federal penitentiary. 


The plaintiff surety companies are American Surety Company of 
New York (American) and General Casualty Company of America 
(General). American reimbursed Alaska for the $9,136.81 which Olson 
embezzled between April 1, 1939, and April 1, 1947. General, which 
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was surety on Olson’s bond after April 1, 1947, reimbursed Alaska for 
the $1,129.54 embezzled between that date and May 7, 1949. By virtue 
of these payments, American and General stand in the position of as- 
signee and subrogee of Alaska, respectively, in bringing these actions 
against the bank. 

There is no substantial dispute as to the facts. Defendant was 
already a designated depository of territorial funds when Olson became 
treasurer of Alaska in 1935. He continued the territorial account, but 
sent in a new signature card authorizing the bank to honor checks 
signed: “Oscar G. Olson—Territorial Treasurer.” From 1935 until 
his resignation in 1949, Olson kept a substantial amount of territorial 
funds on deposit in this account. 


The method by which Olson accomplished his embezzlements was 
to draw checks upon the territorial account, which checks were not 
in payment of warrants drawn by the auditor of Alaska, or for any 
bona fide territorial purpose. Thirty such checks were drawn and 
honored between April 11, 1940, and March 11, 1949. 


The first of these embezzlements occurred on April 11, 1940, when 
Olson went to the bank and signed and cashed a counter check in the 
sum of $416.68. An officer of the bank prepared at least a part of this 
counter check and initialed it to enable Olson to receive cash from the 
teller. Olson told this bank officer that the check was in payment of 
Olson’s salary. Olson’s salary was, in fact, $416.68 a month, but he 
had already received his salary for April, 1940. 

Nine days later, on April 20, 1940, this procedure was repeated, 
except that a customers’ draft was used rather than a counter check, 
and the amount of the draft was $416.66. These were the only em- 
bezzlements in 1940. The embezzlements after 1940 were spaced as 
follows: One in 1941, seven in 1942, two in 1943, six in 1944, one in 
1945, three in 1946, six in 1947, and one each in 1948 and 1949. 

Twenty-two embezzlement checks made use of the same printed 
bank forms which were normally used on all legitimate transactions. 
Counter checks, some of which were prepared in part by bank officials, 
were used in six instances. A customers’ draft form was used once, and 
on one occasion a memorandum of debit, in response to Olson’s tele- 
graphic request from Nampa, Idaho, was used. 


Seven of these checks were made payable to New York Life Insurance 
Company, six were made payable to the collector of internal revenue, 
and one each was made payable to six miscellaneous payees, such as 
Riggs Optical Company and the Olympic Hotel in Seattle, and Lindsey 
& Sons, an automobile dealer in Nampa, Idaho. Olson gave all of these 
checks in payment of his personal obligations. 


In addition, Olson drew and the bank honored four checks made 
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payable to the bank, two made payable to Olson, two made payable 
to Mrs. Olson, and two made payable to cash, and the memorandum 
of debit previously mentioned. Olson obtained cash on all of these 
transactions, and used the cash for his own purposes. 

Olson did not maintain a personal account in defendant bank, and 
did not pay any of the embezzled funds to the bank for any purpose 
whatsoever. All of the embezzlement checks were signed in the manner 
required by the signature card. Aside from the authorized style of 
signature, the bank was under no instruction from Olson or any other 
officer of Alaska relative to the treasurer’s authority to make with- 
drawals. The trust agreement, whereby collateral security was posted 
by the bank pursuant to territorial law, Alaska Comp.Laws Ann.1949, 
§7-1-6(a), obligated the bank to “safely keep and pay on demand to 
the Treasurer as required by him,” all territorial funds on deposit at 
the bank. 

The bank officials did not know that the embezzlement checks were 
not supported by auditor’s warrants, or that they were being given in 
payment of Olson’s personal obligations, or that cash which he obtained 
on some of them was being used for his personal purposes, unless such 
knowledge can be inferred from the facts heretofore stated. 

After a trial to the court, findings of fact were entered, from which 
the court concluded that the suit of American was barred by the statute 
of limitations, and that, apart from this defense, neither plaintiff was 
entitled to recover on the merits. The court’s conclusion of law with 
reference to the merits reads as follows: 

“Aside from the bar of the Statute of Limitations, neither 
plaintiff is entitled to recover on the merits ~* the case. The 
defendant Bank acted in good faith without notice or knowledge 
of any lack of authority on the part of Mr. Olson. The Bank was 
under a duty to honor the checks and disburse moneys upon the 
demand of the Treasurer and it complied with the demands. The 
Bank was under no duty to ascertain whether a warrant had been 
drawn on the Treasurer. The Bank was not negligent in handling 
the account. Plaintiffs are barred and estopped by virtue of their 
long acquiescence and consent to the method and manner in which 
the Treasurer drew checks on defendant Bank and by virtue of 
their failure to audit or cause an audit to be made and by virtue 
of their failure to examine the monthly statements and canceled 
checks. The Bank did not commit any fraud and did not conceal 
any facts or misrepresent any facts. The Bank did not participate 
in the misappropriations and at all times acted in good faith. The 
Bank did not have actual knowledge that the checks were drawn 
without the authority of the Territory of Alaska, and therefore 
Rem.Rev.Stat. 3410-1 is applicable.” 
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Judgment was entered accordingly, and plaintiffs appeal. The 
thirty-three assignments of error, taken together, challenge the trial 
court’s failure to accept appellants’ theory of the case. 

Appellants’ theory is predicated upon the general common-law rule 
that a bank which permits a trustee to withdraw trust funds with notice 
that the trustee is misapplying or intends to misapply them becomes 
liable as a participant in the breach of trust. 3 Scott on Trusts (1939 
ed.) 1742, § 324.3; 2 Restatement of Trusts 964, §324. Applying this 
rule, it is appellants’ contention that respondent bank is chargeable 
with knowledge that Olson was misapplying these funds because, under 
the circumstances, it had notice of certain territorial statutes limiting 
Olson’s authority, and that, in making such withdrawals, Olson ex- 
ceeded his statutory authority. 

With reference to the asserted statutory limitations upon the 
treasurer’s authority, appellants first call attention to subsection (b) of 
§ 7-1-6, supra, which reads as follows: 


“He [the treasurer} shall disburse public moneys only upon 
warrants drawn upon the Treasurer by the Auditor or as otherwise 
provided by law, not inconsistent with this Act.” (Italics supplied.) 


As before indicated, the embezzlement checks were not supported 
by warrants. 

Several cases are cited by appellants wherein a bank which per- 
mitted withdrawals by a trustee from trust funds, in direct violation 
of a statute or a court order, was charged with notice and found liable. 
New Amsterdam Casualty Co. v. First Nat. Bank of Gilmer, Tex.Civ. 
App., 134 S.W.2d 470; Fidelity & Casualty Co v. Farmers Nat. Bank, 
275 N.Y. 194, 9 N.E.2d 833; Fidelity & Deposit Co. of Maryland v. 
Queens County Trust Co., 226 N.Y. 225, 123 N.E. 370; Employers’ 
Liability Assur. Corp., Limited, of London, England v. Hudson River 
T. Co., 250 App.Div. 159, 294 N.Y.S. 698, affirmed in 276 N.Y. 542, 
12 N.E.2d 567. 

In the instant case, however, wo do not believe that the quoted 
provision gives notice that warrants were required in each and every 
case. The words which have been italicized suggest, in fact, that dis- 
bursements unsupported by warrants might be permissible under other 
territorial statutes. It may well be that there are no other statutory 
provisions under which disbursements could be made without support- 
ing warrants. That fact, however, cannot be ascertained by examining 
subsection (b), but would require a study of all existing legislation and 
of each new enactment as it becomes law. 

The evidence shows, moreover, that the treasurer did, on numerous 
occasions, draw and issue checks, unsupported by warrants, for bona fide 
territorial purposes. Such checks, for example, were sometimes issued 
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in anticipation of warrants thereafter issued. Other checks, unsupported 
by warrants, were issued to effect refunds on fish trap licenses, pay 
bounties, transfer funds from one depositary to another, and, until 
January 1, 1946, to pay commissions to tax collectors and refund 
overpayments of taxes. 


Since this statute is subject to the construction that warrants are 
not required in all cases, and since it has been so administratively con- 
strued over a long period of time in connection with bona fide trans- 
actions, we do not believe that it affords a proper basis for liability in 
this case. An additional reason for reaching the same conclusion is that 
the statute provides no practicable method whereby a bank, when pre- 
sented with a treasurer’s check, could determine whether or not a 
supporting warrant had been issued. In this connection, see New Am- 
sterdam Cas.Co. v. Robertson, 129 Or. 663, 278 P. 963, 64 A.L.R. 1396. 


Having reached this conclusion, it is unnecessary to consider respond- 
ent’s contention that it did not have actual knowledge of this foreign 
statute, and is not chargeable with constructive knowledge thereof. 

The second statutory limitation relied upon by appellants is the 
requirement that territorial funds are to be disbursed only for authorized 
public purposes. This requirement is to be inferred from the act read 
as a whole, and finds particular expression in subsection (d) of § 7-1-6, 
supra. It is there provided that territorial funds are not to be disbursed 
“except in pursuance of laws authorizing the payment thereof.” 

Assuming that the bank is chargeable with knowledge of this general 
statutory limitation upon the treasurer’s authority, did it have notice 
that Olson was violating the statute by making withdrawals for other 
than authorized public purposes? 

It is not contended that the bank received any express notice or 
information to this effect from Olson or any other source. But appellants 
maintain that, because of the nature of the embezzlement transactions, 
the bank must have had notice that the funds were being withdrawn 
for unauthorized purposes. 


As previously stated, Olson, with the knowledge of the bank, with- 
drew funds by the use of checks payable to himself and to third persons. 
He did not, however, deposit this money in a personal account at the 
bank, nor was any of it paid to the bank in discharge of a debt or for 
any other purpose whatsoever. 


The general rule is that when a trustee draws a check upon the 
trust account payable to himself or to third person in the absence 
of further circumstances known to the bank indicating that the trustee 
is committing a breach of trust, the bank is not liable for the breach of 
trust. 3 Scott on Trusts (1939 ed.) 1742, § 324.3; 5A Michie on Bank- 
ing 183, § 64; 2 Restatement of Trusts 967, § 324, comment g. See 


ee 
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annotations in 57 A.L.R. 825, 64 A.L.R. 1404, 106 A.L.R. 836, 115 ALR, 
648; Moody v. Clarke County Bank of Washougal, 181 Wash. 268, 
42 P.2d 803. 

In the two Washington cases relied upon by appellant, Rensselaer 
Valve Co. v. Union National Bank, 122 Wash. 494, 210 P. 947, 218 
P. 490, and Rensselaer Valve Co. v. National Bank of Commerce of 
Seattle, 129 Wash. 253, 224 P. 673, the decisions were adverse to the 
defendant banks. But, as pointed out in Moody v. Clarke County Bank 
of Washougal, supra, both of these decisions rest upon the disregard 
and violation by the banks of explicit instructions relative to the 
agent’s authority. 


The case of Employers’ Liability Assur. Corp. v. Hudson River 
T. Co., supra, comes closest to supporting appellants’ position. But 
there the funds withdrawn were deposited to the personal account of 
the trustee in the same bank before being disbursed for personal pur- 
poses. This is not the situation here. A conclusion contrary to the 
Emplovers’ Liability Assur. Corp. case was reached in New Amsterdam 
Cas. Co. v. Robertson, 129 Or. 663, 278 P. 963, 64 A.L.R. 1396, where 
the court said: 


“In the instant case, the bank knew that the funds belonged 
to school district No. 106. The vital question is: Did it know that 
Robertson, the clerk, in transferring a portion of these funds to his 
personal account, intended to misappropriate them? Did this act, 
in and of itself, constitute notice to the bank of the wrongful diver- 
version of public funds? True, the bank should have looked with 
suspicion upon such a transaction; but we are not prepared to 
say, as a matter of law, that it was obliged to make inquiry to as- 
certain whether the fiduciary was violating his trust. To do so 
would greatly incumber and hinder banking institutions in the 
transaction of legitimate business, by overburdensome restrictions. 
In the absence of notice to the contrary, the bank had the right 
to assume that Robertson was faithful to his trust. 

“The clerk had at least prima facie authority to draw on the 
account. The bank was bound to honor his checks, unless, as 
above stated, it knew of an improper diversion of the funds. It was 
not the business of the bank to administer the trust. The form 
of the checks and the manner in which the account was handled 
did not, according to the weight of authority, constitute notice of 
a misappropriation. .. .” 129 Or. at page 669, 278 P. at page 965. 


Appellants’ contention as to notice seems untenable, in view of 
the general rule to which reference has been made. In addition, how- 
ever, we have a statute in this state which is manifestly designed to 
relax some of the common-law rules under which banks were formerly 
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held liable. This statute is RCW 62.01.0195, Rem.Rev.Stat. § 8410-1, 
which reads as follows: 


“Where a check or other negotiable instrument is drawn, 
made or indorsed in the name of or for a corporation, firm, asso- 
ciation, estate or person hereinafter called principal by an officer, 
trustee, attorney or other agent or fiduciary, hereinafter called 
agent, to the personal order of such agent as payee or indorsee 
or to the order of a bank in which such agent keeps a personal 
account or to the order of any third person neither the fact that 
such check or other negotiable instrument is so drawn or in- 
dorsed, or is paid by the drawee, or is deposited in the personal 
account of such agent or is given by him or its proceeds used 
in payment of his private debt to the bank in which deposited 
or to any other person or is negotiated by him in any personal 
transaction shall singly or collectively be sufficient to put the 
depositary or drawee bank or any other person, bank, firm or 
corporation upon inquiry as to the authority of such agent or 
constitute notice of an infirmity in the check or other negotiable 
instrument or defect in the title of the agent, in the absence 
of actual knowledge upon the part of such bank or person that 
such check or other negotiable instrument was drawn, indorsed, 
negotiated, deposited or paid without the authority of the prin- 
cipal.” 


This statute goes even farther than the uniform fiduciaries act, 
9A Uniform Law Annotated 19, § 5, in relaxing the common law 
rule for the purpose of protecting banks from liability. RCW 62.01.0195, 
supra, excepts from its application only cases in which the bank has 
“actual knowledge” that the check was drawn, etc., without authority. 
The uniform act, however, also excepts cases in which there is knowl- 
edge of facts which indicate that the bank’s action in taking the in- 
strument “amounts to bad faith.” See Colby v. Riggs Nat. Bank, 67 
App.D.C. 259, 92 F.2d 183, 197, 114 A.L.R. 1065, and annotations 
at 114 A.L.R. 1088. 


Appellants asserts, without the citation of supporting authority, that 
this statute does not apply to funds under the control of a public officer. 


The “principal” referred to in this statute is any “corporation, firm, 
association, estate or person.” (Italics supplied.) In determining 
whether or not the term “person,” as used in a statute, includes a state 
or other unit of government, the purpose and subject matter of the 
statute, and the context in which the term is used, may be considered, 
along with other factors. United States v. Cooper Corp., 312 USS. 
600, 61 S.Ct. 742, 85 L.Ed. 1071. 


The evident purpose of this statute is strictly to limit the circum- 
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stances under which a bank may become liable for the unauthorized 
acts of agents in dealing with the funds of their principals. The statute 
is couched in all-inclusive terms. There is nowhere revealed an intent 
to exclude that important class of depositors consisting of units and 
agencies of government. We have not hesitated, on other occasions, 
to construe the word “person” as a generic term of such comprehensive 
nature as to include the state. See West Coast Mfg. & Inv. Co. v. West 
Coast Imp. Co., 25 Wash. 627, 66 P. 97, 62 L.R.A. 763; Longview Co. 
v. Cowlitz County, 1 Wash. 2d 64, 95 P.2d 376. We are therefore of 
the opinion that this statute applies to a territorial depositor such as 
Alaska. 

Applying the language of the quoted statute to the facts of this case, 
it will be seen that, in the absence of actual knowledge upon the part 
of the bank that any of these embezzlement checks were drawn, in- 
dorsed, negotiated, deposited or paid without the authority of Alaska, 
none of the following circumstances, singly or collectively, are to be 
deemed sufficient to put the bank upon inquiry as to Olson’s authority, 
or as constituting notice to the bank of an infirmity in any such checks 
or of a defect in Olson’s title thereto: (1) That some of the checks were 
drawn to the personal order of Olson as payee or indorsee; (2) that 
some of the checks were drawn to the order of third persons; (8) that 
all of the checks were paid by the drawee; (4) that some of the checks 
were given in payment of Olson’s private debt to other persons; (5) that 
each of such checks was negotiated by Olson in a personal transaction. 


All of the factors existing in the instant case which give rise to some 
suspicion that unauthorized withdrawals were being made are thus 
covered by one or more of the five kinds of transactions excluded from 
consideration under this statute. 

It is true, of course, that, under this statute, the kinds of transactions 
noted above are to be disregarded only “in the absence of actual knowl- 
edge on the part of the bank” that such check was drawn, indorsed, 
negotiated, deposited or paid without the authority of the principal. 
Thus, in Pitzen v. Doubleday, 5 Wash.2d 370, 105 P.2d 726, where 
officers of the bank had actual knowledge that the administrator of an 
estate was using such funds for his own purposes, the statute was held 
inapplicable. In the case before us, however, there are no circumstances, 
other than those which are expressly excluded from consideration under 
the statute. from which actual knowledge can be inferred. 

We are therefore compelled to conclude, both on the basis of the 
common-law rule and under the rule established by RCW 62.01.0195, 
that respondent bank is not chargeable with such knowledge of un- 
authorized withdrawals as will support appellants’ cause of action. 

Having reached this conclusion, we find it unnecessary to consider 
the following additional arguments advanced by respondent: (1) That 
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even were it shown that the bank has actual knowledge of defalcations, 
it would not be liable because it did not participate therein, in the sense 
that it reaped monetary gains (see Moody v. Clarke County Bank of 
Washougal, supra, and Pitzen v. Doubleday, supra); (2) that both 
appellants are estopped by reason of Alaska’s long acquiescence in the 
manner in which the funds were disbursed and its failure to order audits 
which would have revealed the misappropriations; and (3) that Ameri- 
can’s cause of action is defeated by the statute of limitations. 

The judgment is affirmed. 

GRADY, C. J., and Donworth and FINLEY, J.J., concur. 

SCHWELLENBACH, Justice (dissenting) . 

When a bank becomes the depositary of “public moneys” it owes a 
high degree of care to protect the public from defalcations of public 
officials. Such funds are “trust funds” in the truest sense of the term. 
I do not agree with the majority that RCW 62.01.0195 is couched in 
such all-inclusive terms, nor that the term “person” in the act includes 
a state or other unit of government. 





Applicable Law Prevents Recovery Of 
Allegedly Usurious Loan Payments 


The Oil Field Lumber and Supply Company, a partner- 
ship in Mississippi, borrowed money from a finance company 
which was incorporated in Michigan and had its principal 
place of business in Chicago. When the supply company be- 
came bankrupt the trustee in bankruptcy brought suit against 
the finance company to recover interest and principal on cer- 
tain loans which were alleged to be usurious under the law of 
Mississippi. The court ruled against the trustee because 
under Illinois law which governed these loan transactions, no 
such provisions were made for the recovery of interest or prin- 
cipal voluntarily paid on a usurious contract. It was shown 
that all of the loans were made payable and were actually 
paid in Illinois and that the parties agreed in good faith that 
Illinois law should govern the transactions. Albritton v. 
General Finance Corp. United States Court of Appeals, 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1565. 
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Fifth Circuit, 204 F. 2d 125. The opinion of the court is as 
follows: 


HOLMES, C. J.—The appellant, as trustee in bankruptcy, brought 
this action against the appellee to recover certain sums of money that 
the bankrupts had paid to the appellee on four loans made to them 
between July, 1946, and September, 1947. It was alleged in the com- 
plaint that the interest charged on all of the loans exceeded eight per 
cent annually; that the interest on three of the loans exceeded twenty 
per cent annually; and that, under the law of Mississippi, the trustee 
was entitled to recover the interest on all of the loans, as well as the 
principal on the three as to which the interest exceeded twenty per 
cent per annum. The court below sustained a motion for summary 
judgment for the appellee, on the theory that the transactions were 
governed by the laws of Illinois, under which there is no provision for 
recovery of either interest or principal that was voluntarily paid on a 
usurious contract. 

These are the pertinent facts: De Witt Smith and Charles Longino 
were doing business in Lumberton, Mississippi, as a co-partnership 
under the firm name of Oil Field Lumber and Supply Company until 
March, 1949, when they were adjudicated bankrupts. The defendant 
is a Michigan corporation with a principal place of business in Chicago, 
Illinois, where it is engaged in the business of making loans and dis- 
counting commercial paper. In August, 1945, it qualified to do busi- 
ness in Mississippi, for the purpose of preserving its name in the 
state, in the event that it should decide to open an office there at a 
future date. At no time did it maintain an office in Mississippi, nor 
did it send into the state any salesmen, solicitors, or other agents, for 
the purpose of doing business there, except that, from time to time 
during the period of the instant loan transactions, it sent auditors to 
inspect the bankrupt’s books. On April 11, 1947, it complied with the 
laws of Mississippi governing foreign corporations, and completely 
withdrew from the state. 

In respect to the first of the loan agreements, the bankrupt De Witt 
Smith, on June 14, 1946, ‘phoned the defendant at its Chicago office 
requesting a loan on behalf of the partnership, whereupon defendant 
‘sent one of its employees to Lumberton, Mississippi, to discuss the 
matter. On June 28, 1946, the bankrupt submitted to the defendant, 
for its approval and acceptance, an application for the loan, along 
with a list of the security to be used. This loan was approved in 
‘Chicago on July 8, 1946, and the financing agreement covering the 
loans provided that said agreement, and all of the accounts and trans- 
actions pursuant thereto, would be construed according to the laws 
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of Illinois, and that acceptance of the contract would be made at 
the defendant’s home office in Chicago. Three other loans were also 
made to the bankrupts by the appellee and its subsidiary in August 
and September of 1946 and in September, 1947. The provisions and 
transactions incident thereto were similar to the loan of July 8, 1946, 
in that the loan agreement was an Illinois contract and was actually 
made in the offices of defendant and its subsidiary in Chicago. 


Since all of the loans were made payable, and paid, in Illinois, and 
the parties agreed in good faith that the law of that state should con- 
trol the transactions, we are unable to find any reversible error in the 
record, and the judgment appealed from is affirmed. American Free- 
hold Land and Mortgage Company v. Jefferson, 69 Miss. 770, 787, 12 
So. 464; Lienkauf Banking Co. v. Haney, 93 Miss. 613, 619, 46 So. 626; 
Byrd v. Newcomb Mill & Lumber Co., 118 Miss. 179, 79 So. 100; 
Greenlee v. Hardin, 157 Miss. 229, 127 So. 777, 71 A.L.R. 741; Dodds 
v. Pyramid Securities Co., Inc., 165 Miss. 269, 147 So. 328; Castleman 
v. Canal Bank & Trust Co., 171 Miss. 291, 298, 156 So. 648; Hadden 
v. Innis, 24 Ill. 381, 382, 385; Helmick v. Carter, 171 Ill.App. 25, 30; 
Cook v. Wolf, 296 Ill. 27, 40, 129 N.E. 556; Seeman v. Philadelphia 
Warehouse Co., 274 U.S. 403, 47 S.Ct. 626, 71 L.Ed. 1123; Merchants’ 
& Manufacturers’ Securities Co. v. Johnson, 8 Cir., 69 F.2d 940, cer- 
tiorari denied, 293 U.S. 569, 55 S.Ct. 80, 79 L.Ed. 668; Albritton v. 
General Factors Corporation, 5 Cir., 201 F.2d 138; 11 AmJur., pp. 
458, 461, 462; Wharton Conflict of Laws, Sec. 510. 

Affirmed. 





Payee of Deceased Maker’s Check May 
Collect from Estate Without Proving 
Underlying Obligation 


Negotiable Instruments Law, §61 (§111 in New York) 
provides that, “The drawer by drawing the instrument. . . 
engages that on due presentment the instrument will be ac- 
cepted and paid, or both, according to its tenor, and that if it 
be dishonored . . . he will pay the amount thereof to the 
holder . . .”. Basing its decision on this section of the 
statute, a court has decided that the payee of a check which 
had been in the payee’s possession since it was drawn but was 
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not presented until after the death of the maker, could recover 
against the maker’s estate. The court accepted the view that 
death revokes the right of the payee to collect from the bank 
and, drawing on decisions of other states in interpreting the 
Negotiable Instruments Law, it concluded that the payee 
could recover from the maker’s estate on the instrument with- 
out having to prove the underlying obligation. Estate of 
Kolben, Surrogate’s Court of New York County, 120 N.Y.S. 
2d 812. The opinion of the court is as follows: 


FRANKENTHALER, SURR.—Objection has been interposed to 
the rejection by the public administrator on his final accounting of a 
claim based upon a check issued by the deceased shortly before his 
death. There was introduced in evidence the check, drawn in de- 
ceased’s name to the order of objectant dated January 2, 1946. It was 
proved that objectant had possession of the check since its date, that 
it was presented to the drawee-bank for payment after deceased’s death 
and that payment thereof was refused. The signature was adequately 
identified as that of deceased. No further proof was offered and the 
public administrator moved to dismiss the objection on the ground 
that the proof failed to establish any obligation of deceased. 


Claimant’s possession of the instrument since the date it was drawn 
gives rise to an inference of valid and intentional delivery by the de- 
ceased drawer (Negotiable Instruments Law, sec. 35; In re Knauss’ 
Est., 66 N.Y.S., 2d, 828, 830). It is also to be presumed that the in- 
strument was drawn for a valuable consideration (Negotiable Instru- 
ments Law, sec. 50). The sole issue, then, is whether objectant may 
recover upon the uncashed check or whether he must establish an ob- 
ligation independent of the check. 


Section 111 of the Negotiable Instruments Law provides: 


“The drawer by drawing the instrument . . . engages that on 
due presentment the instrument will be accepted and paid, or 
both, according to its tenor, and that if it be dishonored .. . 
he will pay the amount thereof to the holder. . .” 


During the lifetime of the drawer the holder of an unaccepted check 
may sue him upon the instrument or the underlying obligation or both. 
If the procedure required by statute to hold liable the drawer of an 
unaccepted check has been properly complied with, the statutory ob- 
ligations of the drawer become perfected and the holder is entitled to 
their enforcement. Due presentment having been made by objectant 
herein and the instrument being founded presumably upon a valuable 
consideration recovery must be allowed in accordance with the drawer’s 
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covenants. The statute does not provide for the termination of these 
obligations by reason of the drawer’s death and in logic there is no 
basis for relieving him from his promise in that event. The rights of 
the holder of a check given for a valuable consideration are fixed at the 
time of delivery and neither subsequent action by the drawer nor his 
death can alter these rights. The obligation of the drawer of an unac- 
cepted check is akin to that of the maker of a promissory note and it 
has been held that the death of the promisor before demand has been 
made, does not abrogate his obligations to the promisee and the latter 
may recover upon the note from the promisor’s estate (e. g. Matter of 
Seigle, 289 N.Y. 300). In both situations death of the maker is deemed 
to have no effect upon the holder’s right to recover in full in accordance 
with the terms of his contract. 


Although death does not terminate the drawer’s liability upon the 
instrument, it does operate to revoke the authority of the payee to 
collect from the drawee (compare Matter of Gibbons, 234 App. Div. 
153; Hoffman v. Union Dime Savings Institutions, 109 App. Div. 24; 
In re Garland’s Will, 97 N.YS., 2d. 442, 446; cf. Cook v. Lewis, 172 Til. 
App., 518; Haefner v. First Nat. Bank, 70 Ohio App. 293, 44 N.E., 2d, 
489). In New York the transfer of a check does not of itself operate 
as an assignment of any part of the fund against which the instrument 
is drawn (Negotiable Instruments Law, sec. 325); a check is a mere 
order for the payment of money and until it has been accepted or cer- 
tified the payee is vested with no enforcible rights to the fund in the 
hands of the drawee. Upon the death of the drawer before the check 
has been accepted or certified, title to the funds in the hands of the 
drawee vests in the drawer’s representative (1 Davids, New York Law 
of Wills, secs. 4, 5; compare McMurray v. Ennis, 10 N.Y. Supp., 698, 
700). As the holder has no vested rights to the fund he may not col- 
lect from the drawee and is entitled only to recovery from the draw- 
er’s estate as a general creditor. Were the holder allowed to collect 
from the drawee in the full amount of the check he would thereby ob- 
tain an unfair advantage over other general creditors if the estate were 
insolvent, an advantage not warranted by statute (compare Surro- 
gate’s Court Act, sec. 212) or by the nature of the instrument (see Ne- 
gotiable Instruments Law, sec. 325). Hence, although claimant may 
recover from the decedent’s estate upon the check, his status is that 
of a general creditor (see Haefner v. First National Bank, 70 Ohio App., 
293, 44 N.E., 2d 489; Fisher v. Bagnell, 194 Mo. App., 501, 186 S.W., 
1097). 

This examination into the nature of the obligations created by the 
transfer of a check was necessitated by the conflict among the reported 
decisions in this state (compare Matter of Mason, 194 Misc., 308, and 
Matter of Ehlers, 182 Misc., 910, and In re Van Ingen’s Will, 100 
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N.YSS., 2d, 244, 249, and In re Garland’s Will, 97 N.Y.S., 2d 442, 446, 
and Matter of Ludlam, 158 Misc., 283, 285, and In re Pierce’s Will, 56 
N.YS., 2d, 778, 779, with In re Knauss’ Est., supra, and McMurray v. 
Ennis, supra). The view contrary to that expressed herein was suc- 
cinctly stated in Matter of Mason (supra): “A check is a mere order 
for payment of money. The authority of the payee as agent of the 
maker is revoked by the death of the maker prior to the time the check 
is cashed (citing cases). Consequently, no claims against the estate 
can be based on a check itself.” In that case the court held that the 
check was prima facie proof of the claim it evidenced and as no further 
testimony was introduced the claim was allowed in the amount of 
the check. This view was recently rejected in In re Bakri’s Estate (109 
N.Y.S., 2d 654), where it was held that a check does not of itself es- 
tablish the unpaid amount of the payee’s claim. 

As has been indicated above, this court is in accord with the view 
that the death of the drawer revokes the payee’s authority to collect 
from the drawee; it cannot, however, concur in the opinion the recov- 
ery may not be had from the drawer’s estate upon his statutory 
covenants. 

The decisions in the higher courts of this state which are relied upon 
to deny recovery upon the instrument from the drawer’s estate are not 
in point. Thus, Glennon v. Rochester Trust & Safe Deposit Co. (209 
N.Y., 12), held that the drawee-bank, which paid upon a check after 
the death of the drawer without notice or knowledge of such death, is 
not liable to the drawer’s estate for the amount so paid. Although 
the court stated by way of dictum that death revokes the authority of 
the payee to collect from the drawee, no consideration was given to 
the rights of the payee against the drawer’s estate and the statement 
is not controlling in this situation (Fordred v. Seamen’s Savingss Bank) 
(10 Abb. Pr. Rep. [N.S.], 425) and Attorney-General v. Continental 
Life Insurance Company (71 N.Y., 325), which hold that the payee 
may not recover from the drawee-bank because a check does not op- 
erate as an assignment of any part of the funds of the drawer with the 
drawee are likewise not in point as neither case dealt with the rights of 
the payee against the drawer’s estate. 


Matter of Mead (90 Misc., 263 Aff’d 173 App. Div., 982, aff’d 221 
N.Y., 645) is distinguishable upon other grounds. As stated by the 
Reporter in the Court of Appeals, “The sole question in this court 
was as to the legal effect of the attempted gift by the decedent to the 
executrix . . . represented by two checks for $20,000 each.” The facts 
as reported in the surrogate’s opinion indicate that the alleged donee 
relied solely upon the check and delivery thereof to her. The court 
held that an attempted gift by check is not effective until the check 
is cashed by the donee (see also Curry v. Powers, 70 N.Y., 212; Harris v. 
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Clark, 3 N.Y., 93; Matter of Smither, 30 Hun, 632). As delivery of a 
check does not operate as an assignment, the death of the drawer be- 
fore payment is received renders the attempted gift incomplete. There 
could be no recovery against the estate upon the instrument as the 
presumption of consideration would be rebutted by the claim of gift. 
It seems clear, therefore, that these decisions cannot be regarded as 
controlling authority with respect to the rights of the payee when the 
check is presumed to have been given for a valuable consideration. 
Matter of Stacey (89 Misc., 88) is inapplicable due to the peculiar 
circumstances there presented. 


Thus, the decisions which are so frequently cited for the proposi- 
tion that the payee may not recover from the drawer or his estate 
upon the check do not formulate such a principle. On the other hand, 
the preponderant weight of reasoned authority in other jurisdictions 
supports the conclusion that the payee may recover upon the instru- 
ment (Nassano v. Tuolumne County Bank, 20 Cal. App., 603, 130 
Pac., 29; Griffin v. Louisville Trust Co., 312 Ky. 145, 226 S.W., 2d 786; 
Foxworthy v. Adams, 136 Ky., 403, 124 S.W., 381; Guild v. Eastern 
Trust & Banking Co., 122 Me., 514, 121 Atl., 13; Wood v. Hubbard’s 
Estate, 286 Mich., 444, 282 N.W., 209; Wooldridge v. Bryan, 307 Mo., 
234, 270 S.W., 658; Fisher v. Bagnell, 194 Mo. App., 581, 186 S.W. 
1097; Elgin v. Gross-Kelly & Co., 20 N.M., 450, 150 Pac., 922; com- 
pare Raesser v. Nat. Exchange Bank, 112 Wis., 591, 88 NW., 618, with 
Dizon Shoe Co. v. Moen, 208 Wis., 389, 243 N.W., 327; see 3 Daniel, 
Negotiable Instruments, section 1817 (7th Ed., Calvert); Zane, Death 
of the Drawer of a Check, 17 Harvard Law Review, 104, 106; 1 Morse, 
Banks and Banking, section 400 (6th Ed., Voorhees); 14 Harvard Law 
Review, 588; but see Johnston v. Thomas, 93 Fla., 67, 111 So., 541 
(gift); Miller v. Medford Nat. Bank, 115 Ore., 366, 237 Pac., 361 
[same]. The construction of a uniform statute such as the Negoti- 
able Instruments Law by the courts of other jurisdictions is entitled 
to great weight in this state (see Brown v. Brown, 91 Misc., 220, 223; 
Century Bank v. Breitbart, 89 Misc., 308, 311-12; Broderick & Bascom 
Rope Co. v. McGrath, 81 Misc., 199, 201). 

In light of the mandatory statutory language and its interpreta- 
tion by the courts of other states and in the absence of controlling 
authority in New York, the court holds that objectant is entitled to 
recover upon the check and that he is a creditor of the estate in the 
amount thereof. 


The objections of Marie Fiala are dismissed for lack of prosecu- 


tion, and as the remaining objections have been withdrawn a decree 
may be submitted, on notice, settling the account. 
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Maker’s Estate Liable for Attorney’s Fee 


The Peoples Bank & Trust Company held a note which 
was not paid when it became due. After several notices to 
the makers and after one of the makers died and the other be- 
came insolvent, the bank turned the note over to its attorney 
for collection. The attorney demanded payment from the 
deceased maker’s executor and when he was unsuccessful he 
probated the note against the estate including a 10% attor- 
ney’s fee in the claim. The executor then appeared willing to 
pay the note but not the fee even though the note provided 
that the maker would pay such a fee if an attorney was em- 
ployed to make collection. The court pointed out that if the 
note had become due after the maker’s death no attorney’s 
fee would have been payable since at that time the bank would 
have been able to protect its interest simply by proving its 
claim against the estate. But the court ruled that since the 
maker had refused payment during his lifetime, the bank 
was reasonable in assuming that an attorney was necessary in 
protecting its interest and therefore the fee should be paid by 
the maker’s estate. Peoples Bank & Trust Co. v. Garner, 
Supreme Court of Mississippi, 65 So. 2d 273. The opinion 
of the court is as follows: 


McGEHEE, C. J.—The sole question presented on this appeal is 
whether or not the appellee, S. Guy Garner, as the executor of the es- 
tate of H. H. Yates, deceased, is liable for an attorneys fee on the 
promissory note sued on, and which was executed by L. H. Oakley and 
the said H. H. Yates on October 31, 1950, in favor of the appellant, 
The Peoples Bank and Trust Company of Tupelo, Mississippi, for the 
principal sum of $3,700, together with interest at the rate of 8% per 
annum from date until paid, and which provides that “If this note is 
placed in the hands of an attorney for collection, we agree to pay to 
said Bank or holder the legal attorney’s fee upon the amount due.” It 
was stipulated by the parties upon the trial that “it is here agreed, 
however, that if this defendant, as executor, is liable for an attorney’s 
fee to complainant, 10% of the principal and interest, is a reasonable, 
legal fee.” 

The note sued on became due and payable on April 30, 1951. About 
a week or ten days prior thereto, one of the makers, H. H. Yates, now 
deceased, went to the bank to find out if the note might be renewed. 
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He was informed by the vice-president of the bank that the makers of 
the note would be required to pay one-fourth of the principal and the 
accrued interest, as a condition precedent to the requested renewal. Mr. 
Yates left the bank to see if his comaker, Mr. Oakley, his son-in-law, 
could arrange to handle the matter as outlined by the bank official. 
On May 2, 1951, the bank sent its usual form of past-due notices to 
both Mr. Oakley and Mr. Yates, with the result that the latter again 
went to the bank soon thereafter and inquired if Mr. Oakley had been 
to the bank, and when informed that he had not been, said he was 
going to see him. A few days later Mr. Yates returned to the bank 
and informed the official thereof that he had seen Mr. Oakley and had 
found that he could not even pay the interest, to say nothing of the 
principal. 

On about May 10, 1951, this officer of the bank again sent notices 
of the past-due note to both Mr. Yates and Mr. Oakley. The former 
again went to the bank and inquired if Mr. Oakley had been in to 
make any arrangement about paying the note, and when advised that 
he had not, Mr. Yates again went to see Mr. Oakley about the matter. 
It appears that Mr. Yates died during the latter part of May 1951 
without anything having been paid on the indebtedness. 


On June 6, 1951, the appellee qualified as executor of the estate of 
N. H. Yates, deceased, and notice to creditors of his estate was first 
published on June 14, 1951. Thereafter, on July 28, 1951, the appel- 
lant bank turned the note over to its attorney for collection. In the 
meantime, Mr. Oakley, who had been in the shoe business, had closed 
his store according to the information received by the said official of 
the bank, and this official of the bank had been informed that Mr. 
Yates had conveyed away his lands, but he did not examine the rec- 
ords to ascertain if this was true. 


On August 20, 1951, the attorney for the appellant bank sought to 
collect the note by making demand on both Oakley and the executor 
of the estate of Mr. Yates. His efforts being without avail he pro- 
bated the note against the Yates Estate on September 4, 1951, after 
being advised by the attorney for the executor on the day before that 
if the note was probated he thought it would be paid. The claim, as 
probated, included an attorney’s fee of 10% on the amount of the prin- 
cipal and interest due on the note or a fee of $395.07. 

There was testimony that the executor was willing to pay the pro- 
bated claim less the attorney’s fee, but to include interest only to the 
date of the probate of the note. No actual tender was made, but this 
proposition was unacceptable to the bank or to its attorney. 


Nothing further was done about the matter, and on January 9, 
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1952, the appellant bank brought this suit to recover the amount of the 
principal, accrued interest and attorney’s fee. The suit was trans- 
ferred to the chancery court where the pleadings were reformed, and 
the answer of the defendant executor admitted liability for the prin- 
cipal sum of the note, together with the accrued interest, and asked 
to be permitted to pay the same into the court in full discharge of the 
liability of the estate. 

After hearing the testimony as to the facts hereinbefore related, 
and which were undisputed, the trial court rendered a decree in favor 
‘of the appellant for the principal amount of the note in the sum of 
$3,700 together with interest at the rate of 8% per annum from date 
as provided for in the note, but disallowed the 10% attorney’s fee in- 
sofar as the estate of H. H. Yates was concerned. 

A decree pro confesso was taken against L. H. Oakley, and in the 
final decree he was adjudged liable for the principal, interest, and a 10% 
attorney’s fee on the note. 

The appeal here is from that portion of the decree which disallowed 
a recovery of the attorney’s fee as against the estate of H. H. Yates, 
deceased. 

As hereinbefore shown the makers of this note had defaulted in 
the payment thereof, after repeated demand for payment, prior to the 
death of H. H. Yates, and although the same had not been placed in 
the hands of an attorney prior to his death, and could not have been 
paid by the executor until after the same had been duly probated 
against the estate, the fact remains that although the estate is alleged 
by the executor to have been abundantly solvent nothing was done 
toward the payment of the note after the same was probated on Sep- 
tember 4, 1951, and prior to the filing of this suit on January 9, 1952. 
In that connection the executor was asked: “Q. Mr. Garner, if you had 
been in position and was able to and willing to pay this indebtedness, 
why didn’t you pay it after it was probated, up to January when this 
‘suit was filed? I was waiting on Mr. Oakley. He promised to pay 
it off. It was his indebtedness. Mr. Yates had died. He kept telling 
me he was going to pay it off, that he was going to get the money to 
pay it off. That is the only reason the estate hadn’t paid it off.” 

The chancellor was of the opinion that if under the law the fee can 
be claimed in this case, then any note that a man owes at the time of 
his death can be placed in the hands of an attorney and the fee pro- 
vided for in the note charged against the estate, and that this would 
neither be right nor just. We agree that it would not do to permit 
notes which mature during the administration of an estate to be placed 
in the hands of an attorney when unnecessary and so as to tax the es- 
tate with a fee where the only thing needed to be done to protect the 
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holder of the note is for him to probate the same against the estate. 
It is nevertheless true that where default has been made in the pay- 
ment of a note by the maker during his lifetme and the creditor has 
good reason to believe that he needs the services of an attorney to pro- 
tect his interest in the matter of the collection of the indebtedness 
against the estate, he would be entitled to do so and to collect the 
fee provided for in the note in the event of default in the payment 
thereof. 

In the case of Merchants & Manufacturers Bank v. Fox, 165 Miss. 
833, 147 So. 789, 790, the cashier of the bank undertook to probate 
some notes against the estate of D. B. Fox, deceased, and the probate 
proved to be ineffective because of the failure of the clerk to sign the 
notation which he had made showing the notes to have been probated 
and allowed, in certain amounts, and registered on a given date. This 
Court expressed its regret that a just claim should have to be rejected 
for the reason above indicated and then stated in the opinion in the 
case that “In such a large claim as this, the bank should have had its 
attorney to attend to this important matter, and thus the loss would 
have been avoided.” 

The attorney’s fee is a part of the legal demand in favor of the 
creditor when default has been made in the payment of a note which 
contains a provision for the payment of an attorney’s fee if placed in 
the hands of an attorney for collection after default. In the cases of 
Bank of Duncan v. Brittain, 92 Miss. 545, 46 So. 163, and Parks v. 
Granger, 96 Miss. 503, 51 So. 716, 27 L.R.A.N\S., 157, it was held that 
the attorney’s fee was a part of the demand sued on in determining the 
jurisdiction of a justice of the peace court. 


In the case of Burt v. Brashears, 118 Miss. 339, 79 So. 182, 183, the 
court held that the payee of a note who has turned the same over to 
a lawyer on default for collection is entitled to the attorney’s fee pro- 
vided for therein, even though the interest on the note was forfeited 
because of usury. Therein the Court said: 


“Tt is conceded that the notes were placed with the law firm of 
Sillers & Sillers for collection, and under the express contract at- 
torney’s fees became due and payable as a part of the note. Our 
courts have construed this provision for attorney’s fees liberally 
in favor of the holder of a promissory note, upholding its validity 
and even holding that where the maker of the note containing 
such a provision is garnished and fails to pay the proceeds of the 
note into the court having jurisdiction of the garnishment, he re- 
mains liable for the commissions, if collection is made by an attor- 
ney. Brahan v. [First Nat.] Bank, 72 Miss. 266, 16 So. 208. In 
the case mentioned, the opinion states: 
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“Tf appellant had wished to escape possible liability for attorney’s 
fees and accv~ulating interest, he should have availed of his privilege 
to pay into court the amount of the notes as they fell due, suggesting 
the fact of their negotiation, if known to him.’” 

In the instant case the executor did not make a tender of the prin- 
cipal and all of the accrued interest until after the suit was filed 
against him, following the expiration of the six month period for bring- 
ing suit after the first publication of notice to creditors. As testified to 
by him he was waiting for Mr. Oakley, the comaker of the note, to pay 
the same. ; 

It is suggested in the proof that the estate of Mr. Yates was worth 
several times as much as the amount due on the note and that he 
owned approximately 1,000 acres of land in addition to his liquid assets, 
but the executor was making no effort to have any part of the land 
sold for the payment of the debts of the estate, nor was he undertaking 
to pay this indebtedness out of any of the liquid assets thereof. 

In the case of Farrell v. McCutchon, 183 Miss. 50, 183 So. 386, 
$87, McCutchon had executed his promissory note on February 26, 
1934, in favor of the appellant Owen P. Farrell, payable one year after 
date, and providing for interest at 6% per annum and also for an at- 
torney’s fee in the event of default, and if the note was placed in the 
hands of an attorney for collection. McCutchon died during the month 
of July 1935 when the note was past due and unpaid. The appellant 
probated his claim against the estate, and it denied liability except 
as to the principal sum provided for in the note, on the ground that 
the claim was not properly probated as to the interest and attorney’s 
fee. But this Court held that inasmuch as the original note itself was 
attached to the affidavit of probate, and referred to therein, that the 
probate of the claim was sufficient to entitle the creditor to collect both 
the principal and interest from the estate; but that the probate was 
not then sufficient to entitle the appellant to collect the 15% attor- 
ney’s fee, for the reason that the claim did not affirmatively show that 
the contingency had arisen upon which the attorney’s fee would have 
become due and payable. The Court then stated: “But, having failed 
to pay or offer to pay the full amount of the principal and interest shown 
to be due on the face of the note attached to the affidavit of probate, 
the estate became liable for the attorney’s fee of 15%, which thereafter 
accrued by the filing of this suit, on the unpaid portion of the principal 
of the note and on all of the accrued interest at the time of the rendition 
of the judgment, it not being necessary to probate the attorney’s fee 
which accrued subsequent to the probate of the claim; and a judgment 
will be rendered here accordingly.” 

We are, therefore, of the opinion that the attorney’s fee accrued 
under the facts and circumstances of this case, and that the appellant 
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was entitled to a judgment therefor, in the amount “of 10% on. the 
amount of the principal and interest decreed to be due on the note 
sued on, against the estate of H. H. Yates, deceased, the same as was 
rendered against his comaker L. H. Oakley, and that the decree should, 
therefore, be affirmed as to the amount awarded as principal and in- 
terest and reversed and a judgment rendered here for 10% of the prin- 
cipal of the note and 8% interest per annum thereon from and after 
October 31, 1950. 

Affirmed in part, reversed in part, and judgment here for the ap- 
pellant accordingly. 

LEE, KYLE, ARRINGTON and ETHRIDGE, JJ., concur. 





A Note Complete on Its Face Found Not 
Payable for Lack of Consideration 


Corporation A loaned decedent $5,000 in exchange for his 
promissory note given by decedent under an oral agreement 
that he would pay the note only when he received $10,000 owed 
to him by Corporation B. B didn’t pay the $10,000 but A 
brought suit on the note against decedent’s estate probably on 
good advice that evidence of an oral agreement would not be 
admissible to vary the terms of the written note. ‘The court 
found, however, that the note need not be paid since in fact 
decedent had not received full consideration for it. Oakland 
Medical Bldg. Corp. v. Aureguy, California District Court of 
Appeal, 256 P. 2d 659. The opinion of the court is as follows: 


BRAY, J.—Defendant appeals from a judgment on the pleadings 
in favor of plaintiff. 


Question Presented. 


Basically—would parol evidence be admissible to prove the oral 
agreement alleged, namely, that the promissory note was to be paid 
only if the maker received a certain payment from a third party? 

Record. 

The complaint alleged the execution and delivery by decedent in 
his lifetime of a $5,000 promissory note set forth in haec verba. De- 
fendant answered, admitting, by failure to deny, these allegations; 
denying, however, that any amount was due, owing or unpaid. By 
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separate defense defendant alleged that one Herrscher was an officer 
and principal stockholder of both plaintiff and Andrew Williams Stores, 
Inc., a corporation, and the duly authorized agent of both corporations 
in their dealings with decedent on the matters involved in the execu- 
tion of the note; that the Williams corporation was indebted to 
decedent in the sum of $10,000; that Herrscher “representing to said 
decedent that he was acting on behalf of both corporations hereinabove 
mentioned, promised and agreed that the sum of $5,000.00 would be 
advanced to said decedent by the Oakland Medical Building Corpora- 
tion, to be repaid to said corporation by said decedent only upon 
receipt by said decedent of the $10,000.00 then owing to decedent from 
Andrew Williams Stores, Inc., a corporation; that pursuant to said 
representation, promise and agreement, and in reliance thereon, said 
decedent accepted said sum of $5,000.00 and executed a note therefor”; 
that no part of the $10,000 has been paid. 


On the motion for judgment on the pleadings defendant conceded 
that the agreement alleged in the special defense was an oral one. 
Holding that the admission in the general answer of delivery barred 
defendant from showing a conditional delivery, and that evidence to 
show the alleged agreement would constitute an attempt to vary a 
written instrument by parol evidence, the court granted the motion 
and entered judgment in favor of plaintiff for the principal, interest 
and attorney’s fees. 


Delivery. 

Both the court and plaintiff laid stress upon the technical contention 
that because the answer failed to deny the complaint’s allegation of 
delivery, defendant cannot raise the question of a conditional delivery 
so as to bring the case within the rule of Harper v. French, 29 Cal.App.2d 
214, 84 P.2d 216, where it was held that parol evidence is admissible to 
show a conditional delivery of a promissory note. There, in the answer, 
there was a flat denal of delivery. The answer should be considered 
as a whole and if the allegations of the separate defense showed a claim 
of conditional delivery, the court would not be justified, because of 
such failure to deny alone, in granting a judgment on the pleadings. 
At worst, the answer would be ambiguous or uncertain and could be 
corrected by amendment. See Maclsaac v. Pozzo, 26 Cal.2d 809, 
161 P.2d 449; Fabro v. Dardi & Co., 93 Cal. App.2d 247, 252, 209 P.2d 91. 
However, on this point we agree with the court in McArthur v. John- 
son, 216 Cal. 580, 15 P.2d 151, which held, in effect, that to be a con- 
ditional delivery the facts must show that the two requirements of 
section 3097, Civil Code, be met, namely, (1) the delivery must be 
“conditional,” and (2) “and not for the purpose of transferring the 
property in the instrument.” (Emphasis added.) Here there was no 
allegation that the property in the instrument was not to be trans- 
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ferred, nor do the facts alleged so indicate. Moreover, at the trial 
defendant stated that delivery of the note was admitted. 


Consideration. 

Actually, the defense which the answer attempted to allege was 
an oral agreement to the effect that the principal of the note was to be 
repaid only upon receipt by decedent of the moneys owing him from 
Andrew Williams, and that the consideration for the note failed, as 
was the case in Harper v. French, supra, 29 Cal.App.2d 214, 84 P.2d 216, 
where the court held that oral testimony should have been admitted 
to show the conditional delivery of the note, referred to above, and 
the alleged oral agreement that the note was not to be paid if the 
purchaser of certain property from the maker of the note failed to 
make a payment on the purchase price. 

While defendant’s answer is not a model in pleading, “they are 
nevertheless entitled to any relief warranted by the facts pleaded... 
Under the circumstances, it was clearly error for the court to grant 
the motion for judgment on the pleadings without affording defendants 
an opportunity to amend, since the defects could be cured by amend- 
ment.” MacIsaac v. Pozzo, supra, 26 Cal.2d 809, 815, 161 P.2d 449, 452. 

There appear to be in the authorities two diametrically opposite 
lines of decision concerning the question of whether parol evidence is 
admissible as between the original parties to a note to prove an oral 
agreement that a promissory note unconditional on its face is to be 
paid only from a certain fund or only in the event of a certain con- 
tingency. The parol evidence rule is a very flexible one, and its applica- 
tion quite perplexing. The situation concerning this rule is well stated 
in 32 C.J.S., Evidence, § 929, p. 852: “There is perhaps no rule of law 
or of evidence which is more flexible or subject to a greater number of 
exceptions than the rule which excludes parol evidence offered to vary 
or explain written documents. While it has been said that in the 
multitude of exceptions much confusion has arisen, so that the exact 
limit to be placed on the exceptions depends not only on the peculiar 
facts of each case, but also to some extent on the peculiar cast of thought 
of the individuals composing the court, it may be stated generally that 
the courts have endeavored to adapt their rulings, either way, to the 
obvious demands of abstract justice in each particular case. The result 
is that, while the decisions are fairly uniform with respect to their 
abstract statements of the limitations of and exceptions to this rule, 
when the question arises as to whether a case presenting a particular 
state of facts comes within the general rule, or is taken out of it by one 
of the recognized limitations or exceptions, or again brought within it 
by one of the numerous limitations of, and exceptions to, those limita- 
tons and exceptions, the authorities are in many instances in hopeless 
conflict.” (See also section 948 for discussion of the exception to the 
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rule permitting oral evidence to show want or failure of consideration, 
and section 951 discussing the application of the exception to promissory 
notes.) 


On the theory that unless said fund was received by the maker or 
the contingency occurs there is a want or failure of consideration, evi- 
dence to show such oral agreement was held admissible in Harper v. 
French, supra, 29 Cal.App.2d 214, 84 P.2d 216, and in the following 
cases: Billings v. Everett, 52 Cal. 661, where it was alleged that by 
oral agreement the note was not to be paid unless the payee econ- 
structed a certain canal; Jefferson v. Hewitt, 103 Cal. 624, 37 P. 638, 
where it was alleged that by oral agreement the note was not to be 
paid unless the payee constructed a certain railroad; North v. Evans, 
117 Cal. App. 317, 3 P.2d 609, where it was alleged that by oral agree- 
ment the notes were not to be paid until the happening of a certain 
condition; Muir v. Hamilton, 152 Cal. 634, 93 P. 857, where it was 
alleged that by oral agreement the notes were not to be paid unless 
certain litigation was resolved in favor of the maker. In Cooper v. 
Cooper, 3 Cal.App.2d 154, 39 P.2d 820, it was held that oral testimony 
was admissible to show that the note was not intended by the parties 
as a promissory note but merely as a receipt for money paid the de- 
fendant pursuant to an oral declaration with respect to capital stock, 
and also to show want of consideration. 


In Richardson v. Lamp, 209 Cal. 668, 290 P. 14, it was held that parol 
evidence was admissible to show an oral agreement that the promissory 
note sued upon, was only to be paid from moneys due the makers from 
third parties on the theory that “The true consideration or the want 
of consideration may always be shown by extrinsic evidence for the 
purpose of impeaching a contract, notwithstanding that it states facts 
to show a valuable consideration.” 209 Cal. at page 670, 290 P. at 
page 15. This is in accordance with section 1962, subdivision 2, Code 
of Civil Procedure, which provides that the following presumption is 
deemed conclusive: “The truth of the facts recited, from the recital 
in a written instrument between the parties thereto, or their successsors 
in interest by a subsequent title; but this rule does not apply to the 
recital of a consideration”. (Emphasis added.) 

The rule of these cases is succinctly stated in the Muir case, supra, 
152 Cal. at page 636, 93 P. at page 858, “. . . as between the original 
parties to an instrument, nothing is better settled than that the maker 
may show an original lack of consideration, or subsequent faliure of 
consideration, which latter was done in this case. And equally is it 
well settled that such lack or failure of consideration may be shown by 
parol. [Citations.]” 


Moreover, “Parol evidence is admissible to show absence or failure 
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of consideration as against one not a holder in due course.” Brannan’s 
Negotiable Instruments Law, Beutel, 6th ed., § 28, p. 416. 


“There is nothing in the Act or in the rule against parol evidence to 
vary the terms or legal effect of a writing which, as between the parties, 
precludes proof of no consideration or failure of consideration.” Uniform 
Laws, Annotated, vol. 5, part 1, § 28, note 341, p. 395. 


Then, there is a line of cases holding that parol evidence cannot be 
admitted for this purpose because it would violate the parol evidence 
rule. Among these cases is McArthur v. Johnson, supra, 216 Cal. 580, 
15 P.2d 151, where in an action on a note, parol evidence was admitted 
which tended to establish an oral agreement that it was to be paid 
only out of the maker’s share of certain commissions earned jointly by 
him and the payee. On appeal it was held that such evidence was 
inadmissible to show an agreement that the note should be paid out 
of a particular fund. There, the parol evidence was to show that the 
note, differing from its face, was to be paid only out of certain com- 
missions. In our case it was not to be paid necessarily from the moneys 
to be received from Andrew Williams but only if defendant received 
such moneys. If he did not, the consideration would fail. This, how- 
ever, is a distinction without a difference. Van Fleet-Durkee, Inc. v. 
Oyster, 91 Cal.App.2d 411, 205 P.2d 32, likewise held that parol 
evidence to prove that the notes were to be paid only out of profits 
of the mining venture was not admissible. Apparently, however, it 
held admissible evidence to show that there was an understanding that 
the notes were to be cancelled as a part of the maker’s interest in a new 
partnership. 


In the cases strictly applying the parol evidence rule, above men- 
tioned, there was no discussion of the defenses of want or failure of 
consideration, and therein lies the distinction between the two lines of 
cases. In our case, the language of the answer is susceptible of the 
interpretation that the $5000 which decedent received from plaintiff 
on the execution of the note was merely an advance part payment of 
the moneys due decedent from the other corporation, to be repayable 
only in the event decedent received that indebtedness. This was a 
situation similar to that in Cooper v. Cooper, supra, 3 Cal.App.2d 154, 
39 P.2d 820, where through the admission of parol evidence thé note 
was held to be merely a memorandum of the transaction. In our case 
the moneys to come from the other corporation not having been re- 
ceived, there would be a partial failure of consideration for the note 
executed by him. 

The judgment is reversed. 


PETERS, P. J., and FRED B. WOOD, J., concur. 





BANKING BRIEFS 





WIFE’S SEPARATE PROPERTY SAFE FROM PERSONAL 
JUDGMENT ON NOTES IN COMMUNITY PROPERTY STATE 


In Texas, a community property state, a married woman may not be bound 
personally by contract so as to subject her separate property to judgment 
unless she gives her consent as set forth in a statute. This means that where 
husband and wife execute a note, the payee may get personal judgment only 
against the husband. Without the consent of the wife, her separate property, 
other than the property covered by the chattel mortgage securing the note, 
cannot be subjected to suit by the payee. See Giles v. First National Bank 
of Brownfield, Court of Civil Appeal of Texas, 257 S.W.2d 945. 


SELLER’S RIGHT ON CONDITIONAL SALE PRIOR TO 
RECORDED GOVERNMENT LIENS 


An automobile company sold a truck to purchaser on conditional sale. 
The Federal Government filed tax liens against the purchaser both before and 
after this sale and the liens were correctly recorded. When the purchaser 
defaulted on his payments, the company repossessed the truck and sold it. 
The Government claimed the proceeds of sale by virtue of its tax liens. The 
court held against the Government principally on the ground that its liens 
could cover only such property as the purchaser had and since title remained 
in the automobile company by terms of the conditional sales contract, the 
purchaser had no property right in the truck against which the Government 
liens could be enforced. See United States v. Anders Contracting Co. et al, 
United States District Court, W. D. of South Carolina, 111 F. Supp. 700. 


SAVINGS & LOAN ASSOCIATION BOUND BY MANAGER’S 
ORAL AGREEMENT 


The manager of a savings and loan association made an oral agreement 
that borrower’s additional collateral would be applied equally to three separate 
loan obligations. Instead of complying with the terms of this agreement, the 
association applied the collateral to only one of the borrower’s accounts, bringing 
it up-to-date but leaving the other two in arrears. The court held that the 
association violated the binding oral agreement which its manager had authority 
to make. See East Girard Savings & Loan Association v. Houlihan, Supreme 
Court of Pennsylvania, 97 A.2d 23. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiducianes 





Trustees Upheld in Not Invading Trust Principal 





Hamilton v. Bank of America; Estate of Ferrall, California Supreme Court, 
41 Advance California Reports 169 


Decedent created a trust for his invalid daughter and gave the trus- 
tees discretionary power to use trust principal if the income was in- 
sufficient to provide for her comfort and needs. Decedent made it clear 
that the daughter’s husband was not to benefit from the trust and that 
the trust was not created to relieve him of his duty to support the 
daughter. When the trustees refused to pay the daughter’s medical 
expenses out of principal, the husband, as her guardian, claimed they 
were abusing their discretion. The court held there was no abuse of 
discretion since the husband was able to pay these expenses. If the 
trustees paid them, the husband would be benefited contrary to de- 
cedent’s intention. 


Trust Governed By Laws of State Other Than Decedent’s 
Domicile 





Erdheim v. Mabee, Court of Appeals of New York, May 28, 1953 


The highest court of New York has ruled that for the purposes of 
applying certain laws, the site of a trust was New York rather than 
the state of the testator’s domicile. This ruling was based on the fact 
that testator appointed as trustee a New York trust company which 
had no place of business in testator’s domicile, and that the will directed 
the trust company to invest in securities which were legal under New 
York law, as well as specifying that the trust company’s commissions 
be determined by New York statute. 

In the same case the court decided that even if another state had 
control over the administration of the trust because of a prior account- 
ing, the New York court would nevertheless permit garnishment of 
trust income since the trust property was physically located in New York. 
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Administrator Owning Bank Stock Removed When Bank 
Sues Estate 





Haynes v. Clanton, Texas Court of Civil Appeals, Eighth District, 
March 4, 1953, Rehearing Denied, April 1, 1953 


The administrator of an estate owned 11 per cent of the stock of a 
bank which filed suit against the estate on grounds that decedent had 
embezzled funds from the bank. When the administrator appealed from 
a decision removing him as administrator, the appellate court upheld 
the removal. The upper court pointed out that since the administrator 
would benefit if the bank was successful in its suit against the estate, 
he had a personal interest which was adverse to that of the estate and 
was thus “incapable of performing the duties of his trust” under the 
Texas statute. 





Right of Survivorship In Joint Account Upheld 





Adams v. Jones, Texas Court of Civil Appeals, Third Supreme 
Judicial District, May 6, 1953 


Decedent has opened a bank account in his own name and later 
changed it to an account in the names of himself and his niece although 
the niece never made a deposit in or made a withdrawal from the 
account. Decedent’s widow brought an action to obtain administration 
of the estate in order to dispose of the bank account as the estate’s 
only asset, but the court refused to permit administration since the 
niece, not the estate, was the owner of the bank account by right of 
survivorship. 





Selling to Private Developer Not Within Trustees’ Discretion 





City of Englewood v. Allison Land Company, New Jersey Superior Court, 
Chancery, Bergen County, April 23, 1953 


Prior court decisions had established that the purpose of a certain 
trust was to maintain and preserve the beauty of the New Jersey 
Palisades and although it permitted disposition of trust property for 
use as a public park, the court held that it was not within the dis- 
cretion of the trustees to sell another part of the property for the 
development of private residences since that would not advance the 
purpose of the trust. 
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Cash in Safe Deposit Box Is Not Tangible Personal Property 





Estate of Pergament, Surrogate’s Court of New York County, 
129 N.Y.L.J. 1746, May 25, 1953 


It had been held recently that when testator’s will directed that “all 
personal effects, household effects, automobiles and other tangible 
personal property . . .” be left to his wife, the wife was not entitled to 
receive cash found in testator’s safe deposit box. Although the court 
relied on prior decisions, it was influenced by the fact that the amount 
left in the box corresponded exactly with total legacies made under 
other articles of the will. 


Oral Agreement Not to Alter Will Invalid in New York 





Rubin v. Irving Trust Company, Court of Appeals of New York, 
May 28, 1953 


The New York Court of Appeals has ruled that an oral agreement 
not to alter a will executed and admitted to probate in New York 
is invalid since all testamentary dispositions in that state must be 
in writing. It made this decision even though the oral agreement 
was entered into in Florida where such agreements are valid. 


Restrictions on Bank Mergers Lifted 





Missouri L. 1953, H.B. 36 & 37, effective August 29, 1953 


Missouri no longer requires that only state and national banks and 
trust companies located in the same town or city can be parties to a 
merger, consolidation or conversion. 


Estate Not Obligated to Pay Decedent’s Notes 





Salomon v. Mercantile Trust Company of Baltimore, 
Maryland Circuit Court No. 2 of Baltimore City 


Mink coats and diamond rings had been given to claimant while 
she worked in decedent’s office at which time she also performed various 
personal duties for him. Claimant sought payment of two of decedent’s 
promissory notes which she maintained were given in payment for her 
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extra services. The court ruled against her on the ground that the 
notes were part of decedent’s fraudulent scheme to avoid income taxes 
and thus had been given without adequate consideration. The court 
also ruled that claimant was not entitled to compensation from the 
estate because competent evidence showed decedent considered the 
gifts to be sufficient payment for the extra services. 


Pennsylvania Fiduciaries Permitted to Invest in Mutual Funds 





On June 19th of this year the Governor of Pennsylvania signed a 
bill authorizing custodians of trust funds within the state to invest 
in shares of mutual funds which fit a statutory formula. Investment 
of one third of trust resources is permitted in mutual funds that have 
total assets in excess of ten million dollars and have paid dividends for 
at least the past twelve years. Approximately forty mutual funds will 
qualify for trust investments under this statute. 


Out of State Corporate Fiduciaries Permitted in Oklahoma 





Oklahoma L. 1953, H.B. 864, effective June 6, 1953 


Oklahoma now permits institutional executors, administrators or 
trustees having a principal place of business outside the state to act 
as fiduciaries in Oklahoma if the state where the institution has its 
principal office affords similar rights to Oklahoma corporations and 
associations. 


Presumption of Ownership of Bank Account Rebutted 





Clay County State Bank v. Simrall, Kansas City, Missouri Court of Appeals, 
June 1, 1953 ct 


When decedent and his wife were very ill he had their daughter’s 
name added to their joint checking account so she could care for them 
in the event they were too ill to write checks themselves. After de- 
cedent died the daughter claimed joint ownership of the account with 
her mother but the court ruled it was not intended that title should 


pass to the daughter simply because her name had been added to 
the account. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Trust Ineffective to Reduce Estate Tax 





The United States National Bank of Portland (Ore.) v. Commissioner, 
20 T.C. No. 20, April 24, 1953 


Decedent purchased real estate with his own funds and had title 
put in his name and his wife’s name as tenants by the entirety (joint 
tenancy between husband and wife). If title remained in this form, 
since decedent had paid for the property with his own funds, the entire 
value of the real estate would all be taxable to his estate. In order to 
prevent this he attempted to change the form of title by putting the 
property in trust. Under the terms of the trust, the trustees had 
virtually no duties to perform until after the decedent’s death. The 
Tax Court held, that the entire value of the real estate was includable 
in decedent’s gross estate under the Internal Revenue Code, Section 
811 (e) because the form of the title had not effectively been changed. 


Stockholder of Bank Denied Capital Gains Rates 





Wade H. Cooper v. Commissioner, 12 Tax Court Memorandum July 13, 1953 


Internal Revenue Code §23 (g) (2) provides that securities which 
are capital assets and which become worthless during the taxable year 
give rise to a capital loss for that year. §117 (e) (1) provides that such 
capital loss may be applied against capital gains made after December 
31, 1941. Taxpayer, claiming a capital loss under these sections of the 
Code, argued that his stock in a bank which had been closed during 
the depression had not definitely become worthless until litigation con- 
cerning the stock was finally terminated in 1943 when the United 
States Supreme Court declined to review a lower court ruling. The 
Tax Court held against the taxpayer on the ground that the stock had 
become worthless when the United States Court of Appeals determined 
in 1936 that the assets of the bank were insufficient to meet its in- 
debtedness and on the additional ground that the bank’s receiver had 
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levied an assessment of 100 per cent against the stockholders of the 
bank in 1937. 

In another aspect of the same case, the taxpayer claimed he was 
entitled to capital gains rates under I. R. C. §117 (f) which permits 
such rates for income realized on “certificates or other evidence of in- 
debtedness issued by any corporation.” He had made a profit by pur- 
chasing from the bank’s depositors their claims against the bank for 
interest on certain certificates of indebtedness. These claims were pur- 
chased after the certificates, which evidenced no indebtedness of in- 
terest, had been paid by the receiver but before the matter of interest, 
which was being litigated, had been definitely settled. The court ruled 
that the taxpayer’s income had been realized on claims which did not 
qualify as certificates or other evidences of indebtedness under the 
terms of the statute. He was thus not entitled to capital gains rates. 


Payments for Equipment and Furniture Are Not Deductible 
As Ordinary Business Expenses 





Journal Tribune Publishing Company v. Commissioner, U. S. Tax Court, 
20 T. C. No. 92, June 24, 1953 


Taxpayer operating under certain leases made expenditures for plant 
equipment and office furniture and took an income tax deduction for 
the entire amount in one year on the basis that such expenditures were 
“ordinary and necessary business expenses.” The Tax Court ruled 
against the taxpayer since such expenditures were not ordinary business 
expenses but were rather expenses for capital assets, the costs of which 
may be recovered only by annual depreciation during the useful life 
of the items purchased or the term of the leases, whichever is shorter. 


Safe Deposit Box Need Not Be Sealed 





Opinion of the Attorney General of Kentucky, May 4, 1953 


According to a recent opinion of the Attorney General of Kentucky 
a saft deposit box does not have to be sealed when someone having 
access to the box dies. A corporation maintaining a safe deposit box, 
however, must either get the consent to deliver the contents of the 
box from the Department of Revenue or retain a sufficient amount of 
the contents at the time of delivery to pay any taxes which may later 
be levied on the property held in custody. 
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Payment of Attorney’s Fees Reduces Deficiency Assessment 





Second National Bank of Danville, Illinois v. Collector, United States 
District Court, S.D. of Illinois, June 9, 1953 


An estate has received a reduction of the amount of a deficiency 
assessment for attorney’s fees incurred in bringing suit against the 


Collector to recover such deficiency assessment. $1,000 attorneys’ fees 
gave rise to a $298 reduction of the deficiency assessment. 


Profit on Repayment of Loan Because of Devaluation Held 
Taxable Income 





Willard Helburn, Inc. v. Commissioner, 20 T.C. No. 106, June 30, 1953 


Taxpayer borrowed pounds sterling at the rate of $4.04 per pound 
in order to pay for merchandise purchased in New Zealand. Later, 
when the drafts used in the transaction became due, the value of the 
pound had dropped to $2.81 and taxpayer repaid the loan with pounds 
purchased at the lower rate. This gave rise to a profit on the exchange 
transaction of some $84,000. The Tax Court ruled that this was taxable 
income from a transaction in foreign exchange. 


Jury Finds Gift Made in Contemplation of Death 





Kentucky Trust Company, Executor v. Collector of Internal Revenue, 
United States District Court, W.D. of Kentucky, May 12, 1953 


Almost ten years before his death decedent made a gift of corporate 
stock to be held in trust for his two children. Although there seem 
to be few instances where juries side with the government in these 
cases, the jury found that this gift had been made in contemplation 
of death and was thus included in decedent’s estate. 


Illinois Inheritance Tax Waiver Requirements Changed 





The Attorney General and the State Treasurer of Illinois have 
recently issued a blanket consent to transfer stock of Illinois corpora- 
tions belonging to the estates of nonresident decedents except in the 
ease of residents of ‘Alabama, Georgia, North Carolina, Ohio, Penn- 
sylvania, the District of Columbia and Puerto Rico. 
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Accrued Interest Payments Not a Deduction 





Chas. Schaefer & Son, Inc. v. Commissioner, U. S. Tax Court, 
20 T.C. No. 74, May 29, 1953 


Taxpayer corporation issued income notes, interest on which was 
payable at the rate of 7% each year if corporate income was adequate. 
If it was not adequate the interest was to be accumulated and paid 
when the directors believed income was sufficient or when the notes 
became due. During certain years, taxpayer, which was on an accrual 
basis, made no interest payments. In later years when payments of the 
accrued interest were made the Tax Court refused to permit deductions 
on the ground that since taxpayer was on the accrual basis deductions 
were allowable only in the years the interest accrued, not when the 
interest was paid. 


Valuation of Treasury Bonds Used to Pay Estate Taxes 





Telegraphic Ruling, Bureau of Internal Revenue, May 25, 1953 


The Bureau of Internal Revenue has recently ruled that United 
States Treasury Bonds usable at face value to pay estate taxes must be 
included in decedent’s gross estate at par or the mean quoted price at 
the date of death, whichever is higher. 


Deductions for Charitable Gifts not Specifically Set Forth 
in Will Disallowed 





Delaney, Collector v. Gardner et al. Execs., United States Court of Appeals, 
First Circuit, June 5, 1953 


In order to give her executors freedom to adjust to future conditions 
in distributing her estate, decedent bequeathed $100,000 directly to her 
executors and expressed the hope in her will that they would follow a 
memorandum which she left with the will suggesting how certain chari- 
table distributions should be made. The United States Court of ‘Ap- 
peals held that this procedure did not give rise to a charitable deduc- 
tion from decedent’s gross estate under I. R. C. § 812 (d). It found 
that the statute permitted deductions only for charitable gifts made 
specifically in a will and that to go beyond the will to ascertain a chari- 
table gift introduces an “undesirable uncertainty” into charitable 
deductions, 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





The Bond Market in 1954 
| pesede ene affecting the course of 
the bond market in 1954 were 
outlined by Roy L. Reierson, 
vice-president of the Bankers 
Trust Company of New York, in 
a recent address before the Sav- 
ings and Mortgage Division of the 
American Bankers Association. 

With respect to prospective de- 
mand for investment funds next 
year, current indications are that 
they will remain large, but may 
be somewhat below this year’s 
level. For example, business re- 
quirements for external financing 
are expected to decline, with a 
corresponding effect on corporate 
borrowings. This trend is antici- 
pated for a number of reasons, in- 
cluding lower spending for plant 
and equipment, the dwindling sig- 
nificance of the tax amortization 
program, the growing volume of 
funds accruing to business out of 
depreciation and other noncash 
charges, as well as_ reinvested 
profits. 

Furthermore, the net growth in 
outstanding residential mortgage 
debt is expected to be smaller in 
1954. There are some indications 
that new housing starts may be 
settling to a lower level. Also, 
there has been a steady increase in 
amortization payments. 

With respect to Treasury cash 
requirements, these may also be 
lower next year—although any re- 
duction in market borrowings is 


expected to be moderate. To be 
considered are the increasing con- 
centration of tax receipts in the 
first half and the possibility of con- 
tinued progress toward a balanced 
budget in the second half of 1954, 
as compared with 1953 experience. 
However, the Treasury will prob- 
ably remain an important factor in 
the investment markets during the 
period ahead, particularly _ if 
progress is made toward funding 
the debt. 

Summarizing the demand fac- 
tors, Mr. Reierson concludes that 
“corporate business, home owners 
and the Treasury may be some- 
what smaller net borrowers of in- 
vestment funds over the next year 
or so. Borrowings by state and 
local governments and authorities, 
on the other hand, are not likely 
to decline, and may in fact show 
some further rise in 1954. On bal- 
ance, however, it would not be sur- 
prising for net demands for long- 
term funds in 1954 to decrease 
moderately even if economic ac- 
tivity remains around current 
levels. If business conditions 
should deteriorate in the next 12 
months or so, requirements for in- 
vestment funds would probably be 
materially smaller.” 

On the other side of the equa- 
tion, the Bankers Trust economist 
anticipates that the flow of in- 
vestment funds is likely to be well 
maintained. He calls attention to 
the fact that savings are presently 
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at record levels and that savings 
institutions are accumulating funds 
rapidly. As long as personal in- 
comes continue on a rising trend, 
the amount of current savings may 
be expected to increase. And even 
in the event of a moderate con- 
traction in business and some de- 
cline in incomes, the flow of funds 
available to savings institutions is 
expected to remain high. This is 
suggested by the experience in the 
1949 business downturn. 


“With large personal savings 
continuing,” remarks Mr. Reierson, 
“it is probable that we are moving 
through the cyclical trough of Gov- 
ernment bond prices and that eco- 
nomic forces will continue to oper- 
ate in the direction of higher bond 
prices in the course of 1954.” But 
since the problem of funding the 
Federal debt will remain a market 
influence for a long time ahead, 
“a moderate business downturn is 
unlikely to lead to a repetition of 
the excessively easy credit and low 
interest rates that were generally 
characteristic of market conditions 
in the past two decades.” 


Taxation 

Federal taxation now represents 
a quarter of the entire national in- 
come. This “tax bite” was du- 
plicated only during World War II, 
and then for only a relatively short 
time. 

Now, with the levelling off of the 
business boom and the resumption 
of intense competition, concern is 
being expressed over the effect of 
this big tax burden on individual 
and business incentive. As illus- 
trated by the accompanying chart, 
individual and corporate income 
taxes now account for 76 per cent 
of Federal revenues, the highest 


ratio ever attained in either war 
or peace. It is also noteworthy 
that our use of the income tax as 
a source of revenue is far greater 
than in other countries. 


Other nations, according to data 
compiled by the National Indus- 
trial Conference Board, do not col- 
lect as much as half of their 
revenue dollars from income taxes 
on individuals and corporations. 
Great Britain obtains 49 per cent 
of its revenues from income taxes, 
while Canada’s proportion is slight- 
ly lower. The ratio for Italy is 
less than 12 per cent. 

The sales tax is employed by 
many countries as a source of 
revenue. France secures 36 per 
cent of its total revenues in this 
manner, while the ratios for 
Canada and Great Britain are 15 
per cent and 7 per cent, respec- 
tively. 

With the exception of the United 
States, all countries rely on excise 
taxes and customs duties as im- 
portant sources of revenue. The 
British Government obtains a 
third of its revenues this way, and 
Italy as much as 45 per cent. In 
the United States, excise taxes 
represent 13 per cent of the total 
revenue dollar, while customs 
duties are relatively unimportant 
and make up less than 1 per cent 
of all Federal revenues. 


William R. Biggs, vice-president 
of the Bank of New York, remarks 
that the reliance of the Federal 
Government on income taxes as 
the major source of revenue makes 
budgetary receipts most vulnerable 
to a business decline. Attempting 
to appraise the budgetary impact 
by applying the experience of the 
1949 and 1938 types of recession, 
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THE FEDERAL REVENUE DOLLAR 


Long-term trend of individual and corporate 
income taxes in make-up of total U.S. receipts 


1918 1929 


SOURCE: U. S. Treasury Dept. 


Mr. Biggs estimates that budget- 
ary deficits of nearly $18 and $30 
billion, respectively, could result. 
He declares that “The new Admin- 
istration is indeed confronted with 
a terrible dilemma, and one, clearly, 
not of its own making. It has in- 


Commercial Banks and 
Consumer Credits 

The importance of making con- 
sumer credit information available 
to a bank’s commercial department 
can hardly be over-emphasized, 
states Robert O. Bonnell, vice- 
president of the Fidelity Trust 
Company of Baltimore. This prin- 
ciple applies particularly in the 
dealer discount area or where 
heavy machinery or equipment is 
being financed. Neither the com- 
mercial nor the consumer credit 
department, he cautions, should 
make any commitment until the 
credit has been cleared by both 
departments of the bank. 
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herited a tax system peculiarly 
sensitive to declines in business 
activity, with the revenues from 
that system quite inadequate in 
the midst of a great boom to meet 
the current inherited level of ex- 
penditures.” 


“Credit guessing,” states Mr. 
Bonnell, “has no place in the bank- 
ing business.” Three questions to 
which answers are required are: 
“Can the applicant pay? Will he 
pay? Can he be made to pay?” 
Other important information must 
be supplied through the following 
inquiries: 

1. Is the applicant mature and 
established? 

2. Does the applicant have a 
good reputation for paying his 
bills? 

3. Is the applicant a man of 
good character? Does he have 
domestic or business troubles? 

4. Is he a good manager? 
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5. Does he have a steady in- 
come from a reliable source? 

6. Is his income sufficient to 
meet his current obligations and 
other longer term debts? 

7. Does he have a cushion for 
unforseen difficulties, including in- 
surance and similar items? 

8. Is he putting too much of his 
funds in fixed assets? 

This data is necessary, notes Mr. 
Bonnell, irrespective of the amount 
of the credit sought—whether it be 
$9,000 or $90,000. 

“Bankers who stick to normal 
risks as determined by intelligent 
investigation seldom experience 
losses in excess of normal reserves,” 
declares the Fidelity Trust officer. 
On the other hand, he points out, 
one is likely to court trouble where 
questionable loans are made for 
policy reasons, or chances are 
taken where the discounts look 
good but the credits are thin; com- 
petition must not induce the pur- 
chase of some paper at rates that 
are too low, or with maturities that 
are too long, down payments too 
short, or under contracts covering 
sub-standard merchandise. 


Business Medicine 

Under the Employment Act of 
1946, the Federal Government is 
obliged to take measures to pre- 
vent a sharp decline in business 
activity and a material increase in 
unemployment. This is one of the 
factors which militates against a 
sharp and prolonged decline, ac- 
cording to Professor Marcus Nad- 
ler, Consulting Economist to the 
Hanover Bank of New York. The 
depth of the slump, the pattern of 


political forces, and the general ap- 
praisal of the economic outlook 
will, of course, determine the meas- 
ures to be adopted. 


Professor Nadler believes it fair- 
ly certain that an effort will be 
made, if necessary, to influence 
business activity through credit and 
fiscal measures. More specifically, 
the effort may involve the follow- 
ing aproaches: ‘ 

1. Stimulation of commercial 
bank lending and investing through 
Federal Reserve adoption of an 
easy credit policy. 

2. Stimulation of building 
through easing of credit terms on 
FHA insured and VA guaranteed 
mortgage loans; modification of the 
depreciation provisions of the In- 
ternal Revenue Code. 

3. Stimulation of private initia- 
tive through a reduction of per- 
sonal and corporate income tax 
rates, as well as a modification of 
those hampering taxes that were 
adopted, in part, as anti-inflation 
devices. 

4. Larger appropriations for 
slum clearance and the erection of 
large-scale housing projects for the 
lower-income groups. 

These views are expressed by 
Professor Nadler in a report issued 
by the Hanover Bank, “The 
Changing American Economy.” 
While noting the basic soundness 
of the economy, he declares that 
the above measures “would stimu- 
late business activity and create 
a political and economic atmos- 
phere conducive to business ex- 
pansion and a continuance of lib- 
eral spending by the public.” 
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of the employees of 
Newport News Shipbuilding.” 


R. I. FLETCHER 

Vice President and Comptroller 
Newport News Shipbuilding and 
Dry Dock Company 


“United States Savings Bonds are an ideal backlog investment for 
every employee, whatever his age or his earning bracket. When 
bought automatically and conveniently through the Payroll Savings 
Plan they are almost ‘painless’ savings. I am one of many thousands 
of the employees of Newport News Shipbuilding and Dry Dock 
Company who regularly save every payday for investment in 
Savings Bonds through our Payroll Savings Plan. The security of 
the Nation rests upon the security of its individual citizens and all 
employees who practice the American habit of thrift are contribut- 
ing to the national security as they provide for their own future.” 


Fortunately for America, industry and 
business recognize that “the security of 
the Nation rests upon the security of 
the individual.” 

More than 45,000 companies offer 
their employees the Payroll Savings 
Plan. In many of these companies more 
than 60% of the employees are Payroll 
Savers—in some, participation is 75%, 
80%, and higher. 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


Upwards of 8,000,000 men and wom- 
en are enrolled in the Payroll Savings 
Plan. The 1954 goal—9,000,000— can 
be exceeded if you and other executives 
will take a personal interest in your 
company’s Payroll Savings Plan. For 
information or help in building a suc- 
cessful Plan, write to Savings Bond 
Division, U. S. Treasury Department, 
Washington, D. C. 
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Corporal 
Duane Edgar Dewey, OSM CR 
Medal of Honor 


ees ‘| 
iy ik WAS AN APRIL NIGHT and 
, os the Marines, near Panmun- 
reheg 


, jom, were under heavy at- 
a tack. In one of E Company’s 
machine gun emplacements, Corporal 
Duane Dewey and his assistant gunner 
lay on the ground, wounded. A Navy 
Medical corpsman was giving them aid. 


Out of the darkness, and into the group, 
lobbed a live Red grenade. Although he 
was already seriously wounded, and in 
intense pain, Corporal Dewey pulled the 
aid man to the ground, shouted a warn- 
ing to the other Marine and threw him- 
self over the missile. 

“T’ve got it in my hip pocket, Doc!” he 
yelled. Then it exploded. By smothering 
the blast with his own body, Corporal 
Dewey had saved his comrades’ lives. 

“Now that I’m back in civilian life,” 
says Corporal Dewey, “I sometimes hear 
people talk as though stopping Commu- 
nism is a job only for our government. 
Believe me, it’s our job, too. And one 
way we can both do that job is through 
saving and investing in Defense Bonds.” 


* * * 


Now E Bonds pay 3%! Now, improved 
Series E Bonds start paying interest after 
6 months. And average 3% interest, 
compounded semiannually when held to ma- 
turity. Also, all maturing E Bonds auto- 
matically go on earning—at the new rate— 
for 10 more years. Today, start investing in 
Bonds through the Payroll Savings Plan. 


The U.S. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 
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